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IN THE LABOUR COURT OF SOUTH AFRICA  

HELD AT JOHANNESBURG 

                                             

                                               CASE NO: JR1250/05 & JR3100/05 

  5 

In the matter between:  

THEMBA PRINCE MOTSAMAI Appl icant 

 

and  

 10 

EVERITE BUILDING PRODUCTS (PTY) LIMITED 1 s t  Respondent 

S MTHETHWA (Commissioner)  2nd Respondent  

THE COMMISSION FOR CONCILIATION 

MEDIATION AND ARBITRATION 3 r d  Respondent 

 15 

 

RECONSTRUCTED ex tempore  JUDGMENT 

 

 

NEL, AJ 20 

 

What fo l lows is an at tempt by me to reconstruct  the  ex tempore 

judgment I  gave in these matters on 14 December 2006.  The 

reason why I  have been approached to reconstruct  my ex tempore  

judgment is that  on the day that  the matter was argued before me 25 
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an electr ical  outage had occurred,  causing the Court to a djourn.  

On the Court  reconvening, the hearing proceeded and I  del ivered 

my reasons for my judgment and the order to the ef fect  that  the 

re levant award was set  aside and subst i tuted with an award to the 

ef fect  that  the appl icant ’s d ismissal was procedural l y and 5 

substant ia l ly fa ir .   I  am advised that  unfortunately the recording 

device used on the day did not  record the proceedings af ter lunch.  

Leave to appeal was unsuccessful ly appl ied for and present ly the 

appl icant wishes to pet i t ion the Judge President f or leave to appeal 

and for that  reason I  have been asked to reconstruct  my judgment.  10 

As I  d id not keep any notes,  the fo l lowing wi l l  not  str ict ly speaking 

be a reconstruct ion,  but  rather a restatement of  what I ,  to the best 

of  my recol lect ion bel ieve were  the reasons for the order I  granted 

at  the t ime. 

 15 

[1] The f i rst  respondent f i led an appl icat ion for review under case 

number JR1250/05 in May 2005.  In November 2005, the 

appl icant f i led a counter appl icat ion for review under case 

number 3111/05.  In Apri l  2006, the two matters were 

consol idated.   20 

 

[2] During or about June 2004, the f irst  respondent received 

complaints f rom three of  i ts female employees to the ef fect 

that  the appl icant had sexual ly harassed them.  The appl icant 

was suspended pending the outcome of  the f i rst  respondent ’s 25 
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invest igat ions.   Fol lowing a discip l inary enquiry,  the appl icant 

was dismissed for misconduct.   This d ismissal was upheld on 

appeal.   An unfair d ismissal d ispute was referred to the th ird 

respondent by the appl icant and an arbi t rat ion hearing took 

place on 14 March 2005, which was presided over by the 5 

second respondent.   The second respondent found that  the 

dismissal had been procedural ly fa ir  and that  the f i rst  

respondent had proved the al legat ions against  the appl icant.  

In h is award the second respondent, in ter a l ia ,  stated that :  

 10 

“The (f i rst )  respondent has in my view succeeded 

in showing that  the appl icant probably d id behave 

in an inappropriate way.  However,  I  am of  the 

opin ion that  the (f i rst )  respondent ’s management 

should at  least  have convened an informal meet ing 15 

to d iscuss the appl icant ’s conduct.  I t  may then 

have been more appropriate to embark upon a 

formal approach ( i f  the informal d id not  yie ld any 

results).   I  am however mindful  of  the fact  that  the 

complainants chose to go the formal route.”  20 

 

[3] I t  would appear as i f  the second respondent d id not  f ind that  

the dismissal was substant ively unfair ,  but  merely stated that :  
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“ I  have decided that  d ismissal was not an 

appropriate sanct ion in the matter before me.”  

 

The Commissioner then proceeded to say that  he aimed to 

send a message that  sexual harassment,  “however minor”, 5 

would be dealt  wi th harshly”.   This,  i t  would appear,  the 

Commissioner was of  the view he would achieve by ordering 

that  the appl icant be re -employed on new terms and 

condit ions of  employment as opposed to being re instated.   

The Commissioner specif ical ly in h is award stated that  the 10 

f i rst  respondent must not  pay the appl icant any arrear wages 

which he might have been ent i t led to.   The Commissione r 

further ordered that  the appl icant,  in addit ion,  be given a f inal 

wri t ten warning val id for a period of  12 months.   He directed 

that  should the appl icant be involved in another act  of sexual 15 

harassment (one must assume during th is period of  12 

months) the f i rst respondent may dismiss him. The f i rst 

respondent was further d irected to arrange a counsel l ing 

session (again one assumes for the appl icant) at  least  once a 

week and should the appl icant fa i l  to at tend these sessions, 20 

the f i rst  respondent may dismiss him. 

 

[4] I t  is  apparent that  the Commissioner found that  the f i rst  

respondent had proved that he appl icant had committed 

sexual harassment.   The appl icant ’s conduct in th is regard,  as 25 



  JUDGMENT 

1  /… 

5 

test i f ied to by Ms Msibi ,  was that  the appl icant had been her 

foreman.  On the day of  the f i rst  incident,  the appl icant had 

cal led her into h is of f ice and had shown her pornographic 

mater ia l  on his computer.   She stated that  she had laughed 

and lef t .   The applicant,  however,  fo l lowed her and ment ioned 5 

that  the size of  the man’s penis was simi lar to that  of  a 

col league of  theirs.   She further test i f ied that  on a di f ferent 

occasion she had entered the of f ice to fetch a key when the 

appl icant had cal led her over to show her a female condom 

and he had asked her to come and give  i t  to h im.  She 10 

advised the appl icant that  she did not  l ike what he was doing 

and that  she would te l l  the f i rst  respondent ’s p lant  manager, 

Mr Tsokodibane, about i t .   She had asked the appl icant what 

he was doing and he had said that  he had a lust  towards  her.  

He further stated that  he could see by the look of  her mouth 15 

and l ips that  she would “be nice”.    

 

[5] On the occasion of  a th ird incident,  in June 2004, the 

appl icant had returned f rom study leave.  Ms Msibi  entered 

the of f ice and greeted him.  She  extended her hand but he 20 

hugged her in response.  Whi lst  Msibi  a l lowed him to hug her 

the appl icant then touched Msibi ’s private parts.  She test i f ied 

that  she was very unhappy about the appl icant ’s conduct and 

the next  day she reported the matter to one o f  her superiors.   

Msibi  further test i f ied that  she was very upset by the ordeal, 25 
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and that  she had considered resigning.   She expla ined that 

she had always made i t  c lear to the appl icant that she did not  

approve of  h is behaviour and had thought that  the app l icant 

would understand that .  

 5 

[6] The second person who test i f ied that  she was sexual ly 

harassed by the appl icant was a Ms Rammil la.   She test i f ied 

that  the appl icant was her superior and that  on 10 June 2004 

he had approached her and asked her what the s ize of  her 

underwear was.  Rammil la refused to g ive the appl icant the 10 

size of  her underwear and she to ld one Thoko about i t .   

Thoko to ld her that  when she had asked the appl icant why he 

had asked Rammil la about the size of  her underwear,  the 

appl icant said  that  he was just  k idding.   Rammil la reported 

the matter to a superior of  hers.   She test i f ied that  she was 15 

upset,  not  so much by the quest ion per se  but  rather the way 

in which i t  had been asked by the appl icant.  She test i f ied that 

the thermal c loth ing the appl icant purportedly wanted to order 

were pants,  not  underpants.  She accordingly stated that  the 

appl icant could have asked her what the size of  her pants was 20 

and that  the size of  her underpants was i rre levant.    

 

[7] I  turn to f i rst  consider the appl icant ’s grounds for review.  I t  

was apparent,  part icular ly dur ing the argument of  Mr Gobi le, 

who appeared before me on behalf  of  the appl icant,  that  the 25 
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appl icant contended that  the Commissioner erred in having 

concluded that  the appl icant was gui l ty of  the misconduct of  

sexual harassment with which he was charged.  I t  is  t r i te that 

th is being a review and not an appeal,  what the appl icant 

needed to sat isfy me on was to show that  the Commissioner 5 

had misconducted himself  or had perpetrated a reviewable 

i rregular i ty or had exceeded his powers in the conduct of  the 

arbi t rat ion.  I t  is  not  good enough for the appl icant to s imply 

contend that  the Commissioner was wrong in h is conclusion.  

 10 

[8] I t  is  apparent f rom a perusal of  the Commissioner’s award 

that  the Commissioner analysed the evidence adduced on 

behalf  of  the f i rst  respondent and by the appl icant h imself .   A 

perusal of  the record in ef fect  d iscloses that  the applicant in 

ef fect  denied most,  i f  not  a l l ,  of  the al legat ions made by the 15 

f i rst  respondent ’s witnesses during the arbi t rat ion.  

 

[9] Al though the Commissioner d id not  in c lear terms reason 

himself  through to a conclusion why he preferred the evidence 

adduced on behalf  of  the f i rst  respondent to that of  the 20 

appl icant,  i t  is  qui te apparent that  the Commis sioner appl ied 

the correct  standard of  proof  required in c iv i l  cases as being 

that  he had to determine with a reasonable degree of  

probabi l i ty,  but  not  as high as was required in a cr iminal 

case, whether the appl icant had perpetrated the misconduct 25 
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with which he was charged.  I t  is  further apparent that on the 

probabi l i t ies,  the Commissioner had concluded that the f i rst 

respondent had succeeded, as the Commissioner put  i t ,  in  

showing that the appl icant probably d id behave in an 

inappropriate way.   I  do not bel ieve that  the Commissioner 5 

can be faul ted in th is conclusion of  h is as i t  is  one which is  

supported, in my view, by the evidence adduced before the 

Commissioner.   W ithout intending to t raverse the whole of  the 

evidence adduced at  the arbi t rat ion,  a few aspects in support 

of  the probabi l i t ies being against  the appl icant,  are that  the 10 

appl icant conceded that  pornographic mater ia l  was avai lable 

on his computer, however he denied that  he had showed 

same to Msibi .   L ikewise,  the appl icant conf i rmed that femal e 

condoms were avai lable to h im, yet  again denying that  he had 

showed i t  to Msibi .   He also conf i rmed that  i t  was not unusual 15 

for h im to hug Msibi .   Yet again he only denied the part of  her 

evidence that he had, in the process of  hugging her,  a lso 

touched her pr ivate parts.  

 

[10] I t  is  further materia l  to the considerat ion of  th is part of  the 20 

Commissioner’s f inding that  i t  is  apparent f rom the record of  

the arbi t rat ion proceedings that  in a number of  mater ia l  

respects the appl icant ’s legal representat ive di d not  put  in 

issue parts of  the evidence of  the witnesses which he ought 

to have done in l ight  of  the appl icant ’s later denial  thereof .  I t  25 
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is  part icular ly re levant to note that  when the appl icant was 

asked why witnesses would give false evidence against  h im 

he responded by stat ing that  they had been coerced by the 

employer to do so.   This a l legat ion was never put  to any of  

the f i rst  respondent ’s witnesses.   5 

 

[11] I  was accordingly unpersuaded at  the t ime of  hearing th is 

matter that the appl icant had succe eded in sat isfying me that  

the Commissioner had perpetrated any reviewable i rregular i ty 

in respect of  h is conclusion that  the appl icant was gui l ty of  10 

the sexual harassment charges.   In th is regard i t  is  re levant 

to recal l  that  i t  would appear as i f  the Com missioner only 

found the appl icant gui l ty of  the misconduct in respect of  the 

witness Msibi .   As far as the other witness,  Rammil la,  was 

concerned, namely that  she fe l t  aggrieved by the appl icant 15 

having wanted her to g ive him the size of  her pant ies,  the 

Commissioner regarded th is conduct on the part of  the 

appl icant as reasonable.    

 

[12] I  am accordingly sat isf ied that the Commissioner’s conclusion 20 

that  the appl icant made himself  gui l ty of  sexual harassment 

only in respect of  the incidents to which Msidi  had test i f ied is 

not  reviewable and accordingly should stand.   
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[13] I  turn to consider the appl icant ’s at tack on the 

Commissioner’s conclusion,  that  the appl icant ’s d ismissal was 

ef fected in a procedural ly fa ir  manner.   During his argument 

before me I  asked Mr Gobi le to refer me to specif ic instances 

in the arbi t rat ion record where i t  was al leged by or on behalf  5 

of  the appl icant that  the f i rst  respondent had conducted i tself  

procedural ly unfair ly.   From Mr Gobi le ’s argument as wel l  as 

the record of  the arbi t rat ion proceedings i t  would appear that 

what the appl icant d id ra ise before the Commissioner in 

respect of  the procedural  fa irness of  h is d ismissal re lated 10 

more to the employer’s conduct pr ior to the discip l inary 

enquiry.   In th is regard i t  would appear  that the appl icant 

re l ied on the fact that  af ter he had received his suspension 

let ter the employer at  no stage interviewed him.  He further 

fe l t  aggrieved by the fact that  the employer at no stage 15 

convened a meet ing between the appl icant and the 

complainants where the employer tested the al legat ions of  the 

complainants in quest ion.   The appl icant a lso clear ly 

complained before the Commissioner about the fact  that  he 

was never handed any statements of  the witnesses in order 20 

for the appl icant to prepare himself  for h is d iscip l inary 

hearing,  notwithstanding the fact  that  the appl icant appears to 

have asked his employer for such statements.   I t  is  apparent 

to me that  the appl icant d id not  at tack the procedural  fa irness 

of  the discip l inary enquiry i tsel f .  25 
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[14] Turning to the Commissioner’s award,  i t  is  apparent that  the 

Commissioner d id consider the appl icant ’s complaints re lat ing 

to the process fo l lowed by the employer pr ior to the 

appl icant ’s d ismissal.   In th is regard i t  is  c lear that  the 5 

Commissioner concluded that  the f i rst  respondent ’s 

management should at least have convened an informal 

meet ing with the appl icant to d iscuss his a l leged misconduct.  

Af ter such a meet ing i t  may then have been more appropriate 

to embark on a formal approach, i f  the informal one did not 10 

yie ld any results.   The Commissioner’s reasoning appears to 

be that  he was, however,  mindful  of  the fact  that  i t  was the 

complainant who had chosen to go the formal route.  I t  is  

accordingly apparent that  the Commissioner considered the 

conduct  of  the employer pr ior to the actual  d iscip l inary 15 

enquiry i tsel f  and, for the stated reasons, the Commissioner 

had concluded that  he had no problem with the process 

fo l lowed by the employer pr ior to the dismissal of  the 

appl icant.   What the Commissioner expressly stated was 

important  to h im was that  the appl icant had been af forded an 20 

opportuni ty to state h is case during the discip l inary hearing.   

 

[15] I  am of  the view that  the Commissioner had reasoned himself  

through to a conclusion.  Whi lst  the conclusion  is possib ly 

open to some cr i t ic ism in l ight  of  the evidence adduced, the 25 
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Commissioners conduct in arr iving at  h is conclusion cannot in 

my view be said to const i tute a reviewable i rregular i ty.   The 

Commissioner was clear ly mindful of  the fact  that  the 

employer may have f i rst  fo l lowed an informal procedure.   On 

the other hand, i t  is  apparent that the Commissioner was 5 

equal ly a lert  to the fact  that  the complainants had elected,  as 

the Commissioner stated,  to go the more formal route.  Under 

these circumstances, I  was unpersuaded that , as far as the 

Commissioner’s conclusion that  the employer had acted 

procedural ly fa ir ly herein is concerned, that  I  am at  l iberty to  10 

in terfere with th is conclusion.  I t  is  a rat ional one having 

regarding to the evidence adduced an d the reasons given by 

the Commissioner for h is conclusion.  

 

[16] The appl icant a lso at tacked the Commissioner’s award on the 15 

basis that  i t  was ambiguous and could be understood in two 

di f ferent  ways.   On behalf  of  the appl icant the complaint  was 

further,  so I  understood i t ,  that the Commissioner had 

exceeded his powers as the Act d id not  empower the 

Commissioner to order the employer to re -employ an 20 

employee on new terms and condit ions of  employment.  

 

[17] Mr Gobi le,  in argument before me, referred me to S ect ion 

193(b) of  the LRA.  This sect ion reads as fo l lows:  

 25 
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“(1)  I f  the Labour Court  or an Arbi t rator appointed 

in terms of  th is Act  f inds that  a d ismissal is 

unfair ,  the Court  or the Arbi t rator may – 

(a) ….. ;  

(b) order the employer to re -employ the 5 

employee ei ther  in the work in which 

the employee was employed before the 

dismissal or in other reasonably 

sui table work on any terms and f rom 

any date not  ear l ier than the date of  10 

dismissal;   or …..”  

 

[18] The Commissioner herein in my view ordered exact ly that  

which he was ent i t led to do in terms of  the LRA, namely re -

employment of  the employee on new terms and condit ions of  15 

employment.   For th is reason th is ground of  review on which 

the appl icant re l ied fa i led.  

 

[19] For these reasons I  accordingly arr ived at  the decis ion in 

respect of  the appl icant ’s review appl icat ion under case 20 

number JR3100/05 that;  

 

1) The appl icat ion in JR3100/05 is d ismissed. The 

appl icant and the Union who assisted him are ordered 
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to pay the f i rst  respondent ’s cost of  sui t ,  the one 

paying,  the other to be absolved.  

 

[20] This lef t  me to consider the f i rst  respondent ’s review 

appl icat ion brought under case number JR1250/05 seeking to 5 

have the award reviewed and set aside,  part icularly with 

reference to the fact  that  the Commissioner had concluded 

that  the appl icant was gui l ty of  some of  the misconduct of  

sexual harassment with which he was charged but that  the 

sanct ion of  d ismissal was too harsh and that  he subst i tuted it  10 

with the sanct ion which I  have referred to earl ier herein.  

 

[21] Miss Tolmay, who appeared before me on behalf  of  the f i rst 

respondent,  in th is regard drew my at tent ion part icular ly to  

the fact  that  the Commissioner,  having found that  the f i rst 15 

respondent had succeeded in showing that  the appl icant d id 

behave in an inappropriate manne r,  cont inued to state that 

“sexual harassment,  however minor,  wi l l  be dealt  wi th 

harshly.”   She argued that  i t  was a misdirect ion of  the 

Commissioner,  part icular ly against  the background of  h is 20 

statement that  sexual harassment,  however minor,  would be 

dealt  wi th harshly,  to then proceed to order the appl icant to 

be re-employed and be given a f inal  wri t ten warning.  
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[22] Very extensive heads of  argument had been presented to the 

Court  on behalf  of  the f i rst  respondent.   In Court  the essence 

of  the f i rst  respondent ’s argument was that  in terms of  the 

Supreme Court  of  Appeal judgment in Rustenburg Plat inum 

Mines Limited (Rustenburg Sect ion) v Commission for 5 

Conci l iat ion,  Mediat ion and Arbi t rat ion  2007(1) SA 576 (SCA) 

a Commissioner who found that  the employer h ad establ ished 

that the employee had indeed committed the conduct for 

which he had been dismissed could not  interfere with the 

sanct ion imposed by the employer as long as the discret ion to 10 

dismiss had been fa ir ly exercised by the employer.  

 

[23] The argument before me was to the ef fect  that  the 

Commissioner arr ived at  an i rrat ional conclusion (that  the 

sanct ion of  d ismissal should be subst i tuted with one of  re -15 

employment) against  the background of  h im having stated 

how serious sexual harassment was.  

 

[24] I t  was argued on behalf  of  the f i rst  respondent that  with the 

Commissioner having found that  the appl icant had been gui l ty 20 

of  sexual harassment, and that i t  was a ser ious of fence which 

needed to be dealt  harshly,  that  i t  was i r rat ional to then 

proceed to order that  the appl icant be re -employed.  In th is 

regard i t  was further submit ted on behalf  of  the f i rst  

respondent that  i t  was also i r rat ional for the Commissioner, 25 
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against  the background of  h is f indings,  to have expressed the 

view that  the f i rst  respondent  ought to have convened an 

informal meet ing with the appl icant to d iscuss the matter.  

 

[25] During oral  argument,  Mr Gobi le was invi ted by me to 5 

persuade me why the Commissioner was just i f ied to interfere 

with the exercise of  the discret ion of  the employer  in having 

imposed the sanct ion of  d ismissal on the appl icant.   Mr 

Gobel i  was invi ted to show me what i t  is  that  the employer 

had done in imposing the sanct ion of  d ismissal which could 10 

be regarded as the employer having acted i rregular ly,  or that 

the employer had considered mater ia l  which was improper to 

consider or that  the employer,  in the exercise of  i ts d iscret ion 

in imposing the sanct ion, had acted improperly.    

 15 

[26] Having considered the arguments adduced as wel l  as the 

record of  the arbi trat ion proceedings and the Commissioner’s 

reasoning,  I  arr ived at  the conclusion that  the Commissioner 

d id not  provide any reasons for h is conclusion that  the 

sanct ion imposed by the employer was too harsh.   I t  20 

accordingly drove me to the conclusion that  the Commissi oner 

had merely d isagreed with the employer as the Commissioner 

fe l t  the sanct ion was too harsh.  This conclusion of  the 

Commissioner was i rrat ional and not just i f iable having regard 

to the fact  that  he did not  provide any reasons for th is 25 
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conclusion.   I  a lso arr ived at  th is conclusion having had 

regard to the evidence which was adduced before the 

Commissioner.   I  accordingly was dr iven to the conclusion 

that  the Commissioner had perpetrated a reviewable 

i rregular i ty,  having found the appl icant gui l ty of  wh at the 5 

Commissioner had correct ly descr ibed as a ser ious form of  

misconduct, namely sexual harassment,  but  to have 

nevertheless decided to subst i tute the employer’s sanct ion 

with that  of  the Commissioner’s.  For those reasons I  

accordingly concluded that  i n respect of  matter JR1250/05, 10 

the fo l lowing order should be issued:  

 

1) The arbi t rat ion award made by the second respondent 

under case number GA25798-04 on 16 February 2005 is 

reviewed and set  aside.  15 

2) The said arbi t rat ion award is subst i tuted by the fo l lowing  

award:  

“The dismissal of  the appl icant is found to have been 

procedural ly and substant ively fa ir .   No order as to 

costs.”  20 

3) The f i rst  respondent and the Union who assisted him are 

jo int ly and several ly ordered to pay the appl icant ’s costs,  

the one paying the other to be absolved.  
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[24] I  wish to re i terate that  the aforegoing is not  so much a 

reconstruct ion of  my judgment.   I t  is  more a matter of  me 

having again reviewed the wri t ten heads of  argument together 

with the parts of  the oral  argument,  which were t r anscr ibed. I  

as wel l  again traversed the record of  the arbi t rat ion 5 

proceedings as wel l  as the arbi t rat ion award herein.  I  then, to 

the best  of  my recol lect ion,  reconstructed my reasoning which 

formed part  of  my or ig inal  ex tempore  judgment and which led 

to the orders which I  recorded above.  

 10 

 

 

        

DEON NEL 

ACTING JUDGE OF THE LABOUR COURT 15 

 

Date of  hearing and Judgment:  14 December 2006  
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 20 
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