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JUDGMENT

NDLOVU JA
Introduction

[1]  This is an appeal against the judgment of the Labour Court (Rabkin-Naicker J)
handed down on 15 February 2014 in which the Court a quo dismissed the
review application launched by the appellant against the arbitration award issued
by the third respondent (the arbitrator) operating under the auspices of the
second respondent, the South African Local Government Bargaining Council (the
bargaining council).

[2] In award, fth itrator d e [ they firs
S hilve reddi an unfair and e

the appellant to reinstate him to its employ with retrospective effect from the date

of his dismissal, s further ancillary_relief, T rt a quo granted the
appellant leave t@ appeal @ rt.
[3] The appellant is the City of Cape Town Metropolitan Municipality, constituted in

terms of Section 12 of the Local Government: Municipal Structures Act 117 of

1998 (the Municipality). Freddie was formerly employed by the Municipality with
effect from 22 November 1993 as an assistant professional officer until his
dismissal on 5 March 2012 consequent upon his conviction for misconduct by the
Municipality’s disciplinary enquiry. At the time of his dismissal, he was earning
R205 140-00 per annum.

[4] The issue between the parties was whether Freddie’s dismissal was the

appropriate sanction in the circumstances of this case.

The factual matrix




[5]

[6]

On 6 June 2011, Freddie was summoned to appear before the appellant’s
disciplinary enquiry in respect of misconduct charges which were formulated as

follows:

1. You misconducted yourself in that between 25 February 2011 and 15
April 2011, in various email communications and in a one-on-one situation
you were grossly insubordinate/insubordinate in that you acted in an
insolent, provocative, aggressive and intimidatory manner towards your

management team.

2. You misconducted yourself in that on or about 16 March 2011 at
approximately 12:01 pm you behaved in an unacceptable manner when
you abruptly ended the phone call with your colleague by “putting the

phone down in his ear whilst he was still talking.”

ou committed serious misconduct on_or about 02 June 2011 when you

your [Li ( o, atory, insole ist
afive il.

He was found guilty on counts 1 and 3 and acquitted on count 2. As stated, he

was dismissed o r
he referred a dispute o

After the conciliation process failed, the matter proceeded to arbitration before

the arbitrator.

The arbitration proceedings

[7]

[8]

As stated already, the issue for determination by the arbitrator was whether
Freddie’s dismissal was substantively fair, in the sense of whether the sanction of
dismissal was the appropriate remedy in the circumstances of this case. The

aspect of procedural fairness was not in dispute.

Witnesses for the appellant were Mr Irvin Robson (Manager: Public Participation
Unit) and Mr Frederick Venter (Professional Officer: Public Participation Unit).
Freddie gave evidence and was represented by Mr Brendan Guy, his attorney of

record. The appellant was represented by Mr Ashley Lawrence.



[9] It was common cause that Robson was in overall charge of the public
participation unit (the PPU). Both Venter and Freddie worked under him. The
PPU was directly responsible to the Office of the Speaker of the appellant’s
Council and the Executive Mayor.

The appellant’s case

[10] Robson testified that the PPU received a directive from the Office of the Speaker
to account on how the PPU staff utilised their official time. As a result of this
directive, Robson instructed the staff concerned, including Venter and Freddie, to
submit reports showing a detailed breakdown of their projects. A report would
need to reflect, among other things, the nature of the project, what gave rise to it
and the current progress. According to Robson, Freddie’s report did not meet

these requirements. Freddie simply forwarded an e-mail with attachments,

Wittt atign.
b
1 r tified that Venter had iled his report in accord it

the correct format; and he then called both Venter and Freddie to a meeting at

- idegFreddi

parked  t rcation. Robson testified that
Freddie, in an ag Ive amd intim ng 'manner, confronted him, questioning

which he instruct te is report in accordance

with the correctfformat.

why he was expected to take instructions from Venter. During the altercation,
Freddie threatened Robson, saying: “/ will deal with you Irvin” (addressing

Robson by his first name).

[12] Freddie simply refused to work with Venter on the compilation of his report in
accordance with the correct format. Instead, as Robson put it, Freddie “embarked
on a bombardment of emails”, which he copied to certain employees within the
appellant’s organization (including Robson himself), accusing Robson of

management incompetency and of being a dismal failure.

[13] Given the fact that the gravamen of Freddie’s alleged misconduct (referred to in
counts 1 and 2 of the misconduct charge) was founded mostly on the said e-

mails; and as much as | would be loath to have this judgment “littered” with so



many emails, | nevertheless deem it apposite and fair to refer to most of the e-

mails, to the extent relevant:

13.1 Email dated 10/3/11 at 01:07 pm: addressed to Robson, Mr Trevor Hollis-
Turner (Acting Director: Governance and Interface) and copied to Mr

Johan Appels (the union representative):!

(For the sake of averting confusion, it should be noted that, in the e-mail below,
the name Freddie does not refer to the third respondent but to Venter, as

Venter’s first name was ‘Frederick’).

‘As per your invitation to Freddie’s office and what you stated to me can
you please give me some[thing] in writing that says my job is redundant.

Secondly | find it an insult for you to discuss my work report to with (sic

ief The fac u are apf rthas nothi d
reddie. 4 have own gffice @r you should have [galled In yeu

office and discuss the matter with me. In fact you were trying to show

i er than your intentions of

Freddigsthat | ammworthsnothing (
making my jg @ t.
This down 0 what ve been saying that Mr Robson is victimizing

me the worse thing is that showing off with my colleagues whenever he

intends addressing a matter with me. He is belittling me and that amounts

to discrimination.

[Mr] Apples (sic) please ensure that you take up this matter with

management of Governance and Interface.’

13.2 Email dated 10/3/11 at 01:28 pm: addressed to Robson, Hollis-Turner and
Appels):?

‘Firstly let me correct you in this regard may be you thought you were
going to tell her (him, Venter?) that he is acting on Tessa’s (presumably
the former SPQO’s) position that never happen (sic), all you said was that

1 Record, vol 4 at 288.
2 Record, vol 4 at 289.



13.3 Emall

he will be doing some of his and that[‘s] all, you never made mention of

the fact that he is in charge of me.

Secondly stop belittling me Irwin, | am not your son. If my job is

redundant do what is required of you as manager.’

dated 22/3/11 addressed to Robson and copied to Venter and

Appels:3

‘Tido itjib perform all
ny Secondly for your lettin

‘Secondly stop irritating me, if you want anything from me stop copying
Freddie, he has nothing to do with my work, | don’t report to him, he has
his own job description | have mine, he can be a Professional Office while
| am an assistant, for me | don’t recognise him in that position simply
because he was appointed in that position due to his colour if his skin, he
has only four years of service while | have seventeen years of service and

earning more than me, even with skills, the type of work that | am doin

ishd @ o [Stop insu m
0 act infthat position is o)

the council policies being an advocate. What is going to do after he has
' hance to black people to

acted i iti ther thap f to
act in that po e City o own policy and may be you want
tot . n confidepce ofl me, due to having a wrong

| will not listen to him at all Irwin.’

[14] However, Robson did point out that, in terms of a recommendation by a relevant

committee of the appellant, Freddie had been recommended for translation to the

designation of full PO and, according to Robson, it was not clear why that

recommendation had not been implemented. Robson also pointed out that it
appeared that Freddie was further infuriated by the fact that, after the resignation

of a senior PO (SPO) Robson had, as an interim measure, allocated some of the

SPOQO’s functions to be performed by Venter.

3 Record, vol 4 at 300.



[15] During March 2011, Freddie was absent from work for four days, on sick leave. It
was the appellant’s policy that on return from sick leave, an employee should
attend an interview known as a “return to work interview”, with such employee’s
manager. Robson testified that Freddie refused to attend the interview unless he
was accompanied by his union representative. Robson explained to him that, as
the interview was only an internal process, the appellant’s policy did not allow an
outsider to participate. However, Freddie insisted that his union representative be
present at the interview. Seeing that he was not having things his way, he
addressed the email below (dated 17/3/11 at 12:08 pm) to Robson, which he
copied to Appels:*

‘| was in the office yesterday to submit my sick certificate. | don’t have a problem
for Adv Robson to question the doctor because for me | did not feel well as a

diabetic and | went to the doctor.
Bt A b A
on swers foryourtinterview [even w bac
work, the answers are in my medical certificate.
This man [g€ferri sen]told
no job at PRU.

Mr Appels as my union rep please take not (sic) of this, I'm being dismissed by
Mr Robson. ...’

t my job is redundant | have

[16] On the same day (17/3/11 at 11:33 am), Robson addressed another e-mail to

Hollis-Turner, discussing Freddie’s conduct (the email was copied to Freddie):

Might | state that this official [Freddie] if (sic) officially on sick leave from
Monday this week until Today, though he has been in the office on at least two
occasions to my knowledge. | am awaiting his official return to work (tomorrow) in
order to conduct the return to work interview with him. Further to this he has now
on at least three occasions wilfully refused or failed to provide me with a
summary of work done during the months from November to February of this

year as has been requested by the office of the Speaker. He continues to refuse

4 Record, vol 4 at 294.
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[17]

[18]

to comply with my instruction in this regard. Every other staff member in the unit

has done so at least two weeks ago.

As you are aware | have most recently retracted a verbal warning which | issued
to the staff member concerned for his failure to attend staff meetings timeously.
This issue was resolved after it was agreed that (only in respect of this official) he
would be “reminded” about the need for him attend in advance by other staff.

Again, [this is] an arrangement which applies to no other official in this unit.

I would be failing in my functions as a manager of this unit if | were to arbitrarily
waive rules in respect of one staff member, where all staff are expected to

comply.

Finally | must inform you that | have signed and approved sick leave for 4 days in
respect of this official who has apparently now been in the office. | am now
obliged to make further enquiries as to the exact nature and extent of the sick

W etijeiu foﬁ t1iate officidl8\at

Before Hollis-Turner could respond to Robson’s e-mail above (dated 17/3/11 at

11:33 am), it w. '
minutes later (at £2:00

Whe sént t i il to Hollis-Turner, 27
w S copi obsah and Appels: ®

‘Irwin is continuing with humiliation, whatever you may call and the reason why |
am coming to you is the fact that, | don’t want you to say | have never inform (sic)
your office about this problem, how many times have | requested your office to
intervene. The last time | approached your office | was told that | would be
disciplined and all these problems started in 2008, up until today no solution has
been found, while victimization by lrwin is the norm in that office. This man is

abusing me Trevor.’

Trevor Hollis-Turner responded to Freddie via an undated e-mail (presumably still
on 17/3/11):8

‘The content of your emails are noted with concern.

5 Record, vol 4 at 293.
6 Record, vol 4 at 296. Based on the subsequent prompt response to this email by Freddie (on 17/3/11), it
is clear that this Hollis-Turner’s email was also sent on 17/3/11 before 01:32 pm).



Upon your return to work | would suggest that you meet with your Manager
[Robson] in an attempt to resolve your unhappiness. If after such meeting, you
remain distressed, then | would be prepared to meet with you and Adv Robson in
a further attempt to find a way forward. | do not, however, believe that this matter
will be resolved by email and | will accordingly not be responding to further
emails in this regard until such time as | receive (hopefully positive) feedback

following your meeting with your Manager.’

[19] Freddie reacted on the same day (17/3/11) to Hollis-Turner's e-mail above. At
13h32 on that day, he addressed the following e-mail to Appels, which he copied

to Robson and Hollis-Turner:’

‘For your information, just because you were not copied in this e-mail, Trevor is
referring us back to a man who failed us before and is going to continue to
fail us, you can negotiate and negotiate, if a person hates, that person will

ef hanged By ct that/yeu latioM\wit
/ ustogg@hb table hi a a waste of n
S my union re you sharé sentiment per my upda ver thi

victimization takes place, the only thing we need to do, is to follow whatever

process thg city®has
action/uttegance

For me whether this matter can end up in the court of law | am prepared to face

the consequences of his
aware about this problem.

it. This man is an advocate by profession and he should know better than anyone
of us, that his behavior as a manager is not acceptable. He even humiliated
me so many times in front of his staff. The reason for him to have an office is to
give privacy to his staff when dealing with matter affecting them. The meeting he
was talking about in one of the e-mails, the man came up to me gun blazing
and | never saw him so furious, there is not a single thing he left in
humiliating me and | kept quiet, | got to his office, then he chased me like a dog
while trying to engage him. If we can look at this from a constitution perspective,
this man being an advocate has violated my right to dignity, privacy etc, the 2008
ORP, him and the city have violated my right to (sic) unfair discrimination
(Elimination of Unfair Discrimination Act of 2000), because in that process, | was

totally discriminated against being an individual who is from a

7 Record, vol 4 at 296.
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disadvantaged background. All these issue we must be taken (sic) to those

who are relevant in terms of dealing with them.

Mr Appels, please forward this e-mail to Mario, the SAMWU Advocate, he told

me to lodge a complaint with him the other day when | was in his office.’

[20] In the meantime, Freddie continued with his failure to comply with the instruction

to submit his report and to attend the “return to work interview”. In one of the e-
mails (dated 22/3/11 at 14:56),% Robson reminded Freddie about the report.
Freddie promptly responded - only 10 minutes later (at 15h06):°

‘I am not going to say this again unless you are still with the campaign in terms of

humiliating me, and stop irritating me in doing my work, you are making me lose

my focus, | have given you all my reports lrwin.’

[21] It was clear that Freddie was not prepared to accept Venter as his senior, despite

3 rafessional fOffice
) attitude on r

of Freddie is evident from his e-mail (dated 22/3/11 at 15:39) below which he

addressed to Rob

as Freddie):

Agaifes. for (ejsﬁtTe - he refers to Venter
‘Secondly stop irritating me, if you want anything from me stop copying
Freddie, he has nothing to do with my work, | don’t report to him, he
has his own job description | have mine, he can be a Professional Office
while | am an assistant, for me | don’t recognise him in that position
simply because he was appointed in that position due to his colour
of his skin, he has only four years of service while | have seventeen
years of service and earning more than me, even with skills, the type of
work that | am doing he can’t do it, but | can perform all what is doing, so
stop insulting me Irwin. Secondly for your letting of him to act in that
position is flouting of the council policies being an advocate. What is

going to do after he has acted in the position other than for you to give a

chance to black people to act in that position per the City of Cape Town

8 Record, vol 4 at 300.
9 Record, vol 4 at 300.



[22]

11

policy and may be you want to tell me that you don’t have confidence on

me, due to having a wrong colour.
I will not listen to him at all Irwin.’

On his insistence not to attend the “return to work interview” with Robson in the
absence of his union representative, Freddie, on 28 March 2011 (at 09:58 am),
sent the following e-mail to Robson, in which he further confirmed that he was

aware of the respondent’s policy in this regard.:

‘Let me confirm with you that, | will not meet with you without my shop
steward, | fully understand that it is the council policy, but in you (sic)
instance | am of the opinion that it will not be used to serve the spirit/purpose in
which it was developed, but you (sic) own agenda of getting rid of me.

Remember that, there is a complete breakdown of trust between you and me

d | doubt very much, it can be retrievable. The very sa rn tg, wor
r be used|a e, inf st &b c if.yo tt
poregab icknessy you gan ph@ne Dr Parker who will gi ou mer

[23]

[24]

details about the status of my sickness. | am not a medical doctor | won’t be able

ig). questiongin i ou can sent (sic) me you
@@ Mff terview. ...”

On 15 April 2011, at a staff meeting, Freddie raised an issue around Venter's

to answer s Yo

(sic) questi@ns so as

management of a particular project. This culminated in a confrontation between
him and Robson. According to Robson, the situation had reached the end of his
tether and he considered Freddie an ingrate. He said, at that stage, Freddie got
up and walked over to him and pointed his finger in his (Robson’s) face, saying
that he had “an attitude”. Thereafter Robson approached the City Manager and
asked that Freddie be suspended with immediate effect, which was done.

On 2 June 2011, Freddie sent to Robson an e-mail in which he labelled Robson a
racist and comparing him to Verwoerd. This e-mail seemed to have served as a

final straw to Robson:

You can fool everybody in that office, pretending as if you care about black

people, | have been with you for a long time Irwin, | know you back and



[25]

LA

12

front, you are a racist of the highest order, the way | look at you are even
more than Verwoerd. | was born at the height of apartheid, you cannot fool me

about racism. You are a racist Irwin, if you have never been told who you

are, today you are getting it from me. | am telling you your true colours and

I am wondering as to how did you chose to be an advocate, while at the
same time being a party to oppression by the imperialists, it's just contradictions,
maybe you should attempt to practice your profession, so that you know exactly

what it means. (my emphasis) (Bold for emphasis)

Robson testified that he did not feel that he could ever work with Freddie again.
He further stated that there was evidence to the effect that Freddie was
disciplined previously for insubordination whilst working in the Solid Waste

department. Accordingly, Robson testified, Freddie’s employment relationship

| the evid 0

instrugtionsyt
submit the report in the desired format. However, he said that he managed to
explain to Freddi t was=required im t : aid their meeting was
amicable and he@ twe ;@and submit the report,
which however he ot. Vénter fu r confirmeéd the incident when Freddie, in

an angry and aggressive manner, pointed his finger on Robson’s face during a
staff meeting on 15 April 2011.

with the appellant was then non-existent.

Freddie’s case

[27]

In his evidence, Freddie pointed out that he commenced employment with the
appellant on 22 November 1993 as a general worker in the Solid Waste
department where he worked on [refuse] trucks and sweeping streets. In the
following year, he was appointed as a clerk in the Solid Waste department. He
occupied that position for nine years before being appointed to the PPU. In the
meantime, he was furthering his studies and in 2011 he obtained a B-Tech

degree in Public Relations.
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[28] He conceded that in about the year 2000, he was issued with a written warning,
whilst in the Solid Waste department, after he was involved in an argument with a
colleague whom he said had called him a “kaffir’. He said, in reaction, that he
had made derogatory utterances towards the said colleague. As a result, they

were both disciplined by the appellant for misconduct.

[29] He confirmed his unhappiness about the appellant’s failure to place him properly
as a full professional officer. He felt that it showed a lack of acknowledgement by
the appellant that he was the first person in the public participation unit
responsible for training new people in the Unit. He pointed out that after the
implementation of the so-called Organizational Realignment and Parity (ORP)
process in 2008, he had expected that his designation and salary would be

properly adjusted, but it did not happen. His designation as APO did not change

whil Il other staff memb ere placed higher. ad objected th
I A} t @ str se h id 3 d dAn
adj t Weredinr ble.

[30] Freddie further testified that one day he arrived late for a meeting and Robson

chased him out af'the offi algl he exp w to Robson that he had delayed
because he was n

meeting. He said Robson did not want to listen to him but, instead, ridiculed him

embers and had forgotten about the

in front of his colleagues and chased him out of his office. He felt that Robson did
not respect him precisely because he was Black. This happened despite the fact
that he was the most sacrificing employee in the unit. He also introduced the
issue about being given old office furnisher compared to his colleagues; and
further that he was the only official in the unit who was required to use a printer

that was not located in his office.

[31] Freddie stated that when he thought the situation was getting worse, he then
resorted to writing e-mails to Mr Hollis-Turner who, however, referred him back to
Robson. When he consulted with his union, it was suggested that he should meet
with Robson. An invitation was extended to Robson for their meeting, but Robson

declined it.



[32]

[33]

[34]

bec e
a
ens and R

[35]

[36]
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He conceded, however, that for him to compare Robson to Verwoed was
uncalled for. He said this was out of frustration as he worked in a hostile

environment.

On the report issue, his version was that the appellant erred in not supplying to
the arbitration hearing the report that he had submitted to Robson. He confirmed
that Venter gave him his report as a guide and he took it to his office. However, a
short while later Venter returned and requested his report. He did not regard his
conduct in this regard as insubordination, but rather at best, as failing to comply

with the format.

The one-on-one meeting with Robson on 15 April 2011 had started in a cordial
fashion. However, Robson subsequently started to confront him as to why he

was doing so little work. His response was that Robson should ask himself

efone rés e for all@cati K. 0 rergarke
patheti a dest unite S n
obson ended pointing a finge him and he p is fin

back.
Freddie further t‘stified @ did notic r that his relationship with the
appellant was des d. HOWeVer, onceded‘that his relationship with certain

individuals in the appellant’s employ was probably broken down, but that was not
the case with the appellant. On hindsight, he conceded that he should probably
have done things differently as people learnt from their mistakes. He took
responsibility for his actions where he made certain bad comments. He felt he

had legitimate issues but only that he adopted a wrong approach.

He further said that despite his broken relationship with Robson he could still
work with him. He was then prepared to submit to Robson’s authority. He denied
the suggestion that he did not show any remorse at the arbitration hearing. He
said his remorse was genuine and he had since been guided by certain people in
that regard. He accepted that comparing Robson with Verwoed was wrong and
uncalled for. However, he pointed out that, had there been earlier intervention by

the appellant, the confrontation would not have escalated.
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The arbitrator’s findings

[37]

In his analysis of the evidence, the arbitrator pointed out that Venter had
conceded that he had given Freddie limited access to his (Venter’'s) report and
that this supported Freddie’s version as regards his allegation that he did not
receive adequate support from Robson and Venter in relation to compiling the
report. In this regard, Venter testified that he feared that Freddie would plagiarise
his (Venter) report. The arbitrator found it difficult to sustain this argument
because each report required details relating to an individual’s specific project.
There was therefore no chance that Freddie could plagiarise Venter's project
since they had different projects. If anything, Freddie would probably only be able
to “plagiarise” Venter’s format of the report which, in any event, was what Robson

wanted to be done. Venter had also not consulted with Robson on that issue,

whi e could and shoul one.
I [3A t @ ator furthe dthaAvPcPﬂc@A)
th e of the'report. ilst' Freddie alleged that' he was not as Venter,

[39]

he also stated that he actually submitted a report which was compliant with the

The arbitrator further found no substance in Freddie’s contention that the

requirements and'that he ussed it with Venter. Indeed, it

meant that if the pl it was b&causeé Venter had assisted him.
appellant failed to submit his report at the arbitration hearing. The arbitrator held

that it was incumbent on Freddie to have done so, not to the appellant.

In an attempt to justify his accusations that Robson was a racist, Freddie referred
to issues such as Robson having allegedly humiliated him in front of the staff;
that he was discriminated against by the appellant in relation to his placement;
that he was required to use a different printer and that he was the recipient of the
old furniture. However, the arbitrator found that all these accusations were either
unfounded or unsubstantiated. Significantly, the arbitrator found that there was
no evidence of racism or racist attitude on the part of Robson towards Freddie.
This was only Freddie’s subjective view, not supported by facts. As a matter of

fact, Freddie admitted that the e-mails he sent (to his superiors) were uncalled for



[40]

[41]

[43]
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and had a bad taste; and that he accepted responsibility for his actions.
Accordingly, the arbitrator found that the appellant’s version was more probable
than that of Freddie.

However, the Arbitrator noted that Freddie acknowledged his mistakes after
receiving advice from his attorney and other people. The arbitrator further
believed that Freddie showed genuine remorse for his conduct at the arbitration
hearing and that he had since understood that he was subservient to the

authority of the employer.

The arbitrator also considered that Freddie had long years of service with the
appellant. He had started work with the appellant as a cleaner in the Solid Waste
department. He furthered his studies until he obtained a B Tech degree whilst in

the appellant’s employ. This, according to the arbitrator, showed that Freddie

£ aslire of Ba joninb of ice t.
Q er the lemployme jopship between Ereddie

appellant had irretrievably broken down, the arbitrator felt that there were never

any constructive tS Joymif rtieg t their dispute. On this
@ &Ja n appropriate sanction. Hence,
the arbitrator con d that™Fred dismissat was substantively unfair and

basis, the arbitrator held

ordered his reinstatement.

The appellant was not satisfied with the outcome of the arbitration process and
thus took the matter up on review with the Labour Court, in terms of section 145

of the Labour Relations Act.1°

The Labour Court

[44]

In its grounds of review, the appellant submitted that the arbitrator’'s award
constituted a decision which no reasonable decision-maker could make, given
the material presented to the arbitrator. The arbitrator failed to apply his mind to
the factual and legal issues before him. It was further submitted that the

arbitrator’s finding that the employment relationship between the appellant and

10 Act 66 of 1995.
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[46]
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Freddie had not broken down irretrievably reflected a disregard of the evidence

adduced at the arbitration hearing.

The Court a quo took into account factors which the Court obviously regarded as
strong mitigating circumstances in favour of Freddie as to have rendered his
dismissal substantively unfair. These included the following: Freddie’s length of
service; his display of remorse; the fact that his written warning pertained to an
incident where Freddie had used derogatory and disrespectful remarks to a
colleague after he had been called a “kaffir’; the fact that the appellant was a
large entity which could accommodate Freddie elsewhere where he would not
work with people like Robson and Venter; and that Freddie had already served a

three month suspension in respect of the misconduct in count 3.

On this basis, the Court a quo found that the arbitrator’s conclusion that Freddie’s

W,

dis bstantiv and t he ns asfwell
a n@t consti decisij i e I io e
c ot reach on the available evidence. The Court noted, ho , that gi

[47]

the serious nature of the misconduct of which Freddie was guilty, he was not

entitled to full bagk-pay a reinstatement must be subject

his retrosq
to a final written e efiod of 12 months calculated from the

date that Freddie resumed his duties.

It is against this judgment and order of the Court a quo that the appellant now

appeals to this Court.

The appeal

[48]

The grounds of appeal can be summarised as follows:

1. The Court a quo erred in assuming that Robson is a white man. There was
nothing before the Court indicating that he was white; there could not be
as he is coloured. The fact that Robson is coloured would have been

apparent to the arbitrator as Robson testified before him at the arbitration.
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2. The Court a quo erred in not finding that Third Respondent’s allegations of

racism constitute a fair ground for dismissal.

3 The Court a quo erred in finding that the arbitrator “properly” dealt with the
remorse shown by Freddie at the arbitration hearing. In this regard, the
Court a quo did not consider the argument and evidence indicating that
Freddie’s remorse was qualified; shown long after he was dismissed;
shown only on the advice of others; and appeared to be no more than a

tactical concession for the benefit of the arbitrator.

4 The Court a quo erred in its finding that the appellant’s scale of operations
was a reason for holding that the employment relationship had not broken

down irretrievably, in that Freddie could be employed in a different

narde fa t bitrator reigstate
whi had been dismissed, whi

same time the arbitrator acknowledging that such reinstatement could be

“problemati
Evaluation O‘ l I E I

[49] Itis settled law that, in order to pass muster of judicial review for reasonableness

department.

under section 145 of the LRA, an arbitration award must be one falling within the
range of decisions which a reasonable decision-maker could have made in the
circumstances.! The Supreme Court of Appeal, in Herholdt v Nedbank (Cosatu

as amicus curiae),'? restated the Sidumo test in the following terms:

‘...[W]hile the evidence must necessarily be scrutinised to determine whether the
outcome was reasonable, the reviewing court must always be alert to remind
itself that it must avoid “judicial overzealousness in setting aside administrative
decisions that do not coincide with the judge’s own opinions”. ...A result will only

be unreasonable if it is one that a reasonable arbitrator could not reach on all the

11 Sidumo and Another v Rustenburg Platinum Mines Ltd and Others 2008 (2) SA 24 (CC); (2007) 28 ILJ
2405 (CC) at para 110 (Sidumo).
122013 (6) SA 224 (SCA).
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material that was before the arbitrator. Material errors of fact as well as the
weight and relevance to be attached to particular facts, are not in and of
themselves sufficient for an award to be set aside, but are only of any
consequence if their effect is to render the outcome unreasonable.’*® [Footnote

omitted]

[50] With the advent of our constitutional democracy, the racial attitudes and practice

of discrimination amongst persons on the basis of race, colour, culture or creed is

something that ought now to belong in the past. However, it cannot be denied

that it constitutes the saddest part of the history of this country. Sadly, it remained

a common cause feature in our society. Significantly, our Courts have expressed

strong views against racism, particularly in the workplace. In Crown Chickens
(Pty) Ltd t/a Rocklands Poultry v Kapp and Others!* Zondo JP stated the

following:

LAB

nt 2sithis Court and th ou
. [This willshow not only thi ’

and the Labour Court’s absolute rejection of racism but it will also show our

revulsion at of ragism ig gener a acism in the workplace
particularlysl This af @ alsojco to the fight for the elimination of
racism in angd,_ra ' orkplace in particular and will help to

promote the constitutional values which form the foundation of our society.’*®

Sustaining Zondo JP’s approach in the same case (above), Nicholson JA, said

the following:

‘It was never contended that the use of the racist epithets in question should not
be visited by the sanction of dismissal. Racism is a plague and a cancer in our
society which must be rooted out. The use by workers of racial insults in the
workplace is anathema to sound industrial relations and a severe and degrading

attack on the dignity of the employee in question. The Judge President has dealt

13 At paras 13 and 25.
14[2002] 6 BLLR 493 (LAC).

15 At para 38.
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comprehensively with this matter in his judgment and | wholeheartedly endorse

everything that he says in this regard.’®

Not long ago, the Labour Court in SACWU and Another v NCP Chlorchem (Pty)

Ltd and Others,*” remarked, correctly so in my view, as follows:

‘To accuse a person of being racist or to say to a person that he is displaying a
racist attitude is racially offensive. | am equally satisfied that these words,
objectively viewed, can be regarded as insulting and abusive ..... [It is difficult] to
imagine under what circumstances an employee who without just cause or a
reasonable basis therefor, and accordingly unjustifiably, accuses another
employee of being a racist, or that he or she was displaying a racist attitude,
would easily escape dismissal.’'8

The factual basis on which the appellant relied in relation to the acts of

efesred o in €0 and 3 th iISCO chaug
@ elfact tha ie w 't;p
displte. issue is> whether dismissal was™g

sanction and, therefore, substantively fair, given the particular circumstances of

this case. In myfview, llant's ¢as w nst Freddie in relation to both
counts 1 and 3 isWwell-feu

Concerning the several offensive emails generally: The deliberate and sustained

refusal or failure by Freddie to carry out a lawful and reasonable instruction given
to him by Robson, to submit a report in terms of the required format, rendered
him guilty of insubordination. This was a public display of insubordination in that
Freddie always sought to ensure that every such offensive or racist e-mail
addressed to Robson would be copied for the information of other people, such
as Appels, Hollis-Turner and Venter. Indeed, his conduct constituted gross
insubordination. A reasonable portion of this appeal record is virtually filled or

littered with Freddie’s offensive and abusive e-mails, mostly directed at Robson.

16 At para 63.
17 (2007) 28 ILJ 1308 (LC) at para 31; [2007] JOL 19526 (LC)
18 At paras 12 and31.
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be perceived ssqciating themselves with a
I A; e @ ,Es willﬁsimil i
C ) , Without anyjjustifi caus

[56]
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Concerning the Verwoerd racist slur e-mail: The former South African Prime
Minister Dr Hendrik Frederick Verwoerd is notoriously known, from the
perspective of the Black majority'® in this country, as the architect of apartheid. It
is also common knowledge that during the apartheid era, the willy-nilly use of a
variety of offensive racial slurs by certain racist white supremacists against Black
people (whether it be African, Coloured or Indian) in this country was the order of
the day; and this was done without impunity. Some of these racial slurs were
within public knowledge in the workplace and | do not intend to list them here.

They would better slide into oblivion as a social taboo.

However, it seems to me, given the painful and shameful atrocities perpetrated
against the Black people in this country during the so-called Verwoerdian period,

one should expect to see all right-minded and peace-loving people not to dare to

ing to do with Verwoer
@ Or ref fo
as being [worse

than Verwoerd” was an offensive racial insult, absolutely unacceptable for any

her emplo rkplace, irrespective of
('black. Be it ought to be recalled that the

use of racist language against a person or class of persons also constitutes hate

employee to use

whether the accuser is

speech and is prohibited and outlawed under the Constitution and the law.?°

In the present instance, there was not the slightest shred of evidence that
Robson exhibited a racist attitude toward Freddie or did anything to Freddie
which could justifiably be described as racist. In fact, the opposite conduct on the
part of Robson was evident. There was unchallenged evidence that Robson was
empathetic toward Freddie for not having been appropriately translated in his
rank or designation. This was not the attitude of a racist person. Further, in
Freddie’s e-mails, it appears as if he was dealing with a white man whereas

Robson was in fact a Coloured man. It is common knowledge that Coloured

19 The word “Black” is used in the wider context as to include Coloureds and Indians.
20 Section 16(2)(c) of the Constitution of the Republic of South Africa, 1996. See also section 10 of the
Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 against hate speech.
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people were also oppressed under apartheid, albeit to a lesser degree than
African people. Significantly, Venter was the only white man in the Public
Participation Unit, headed by Robson, who was coloured. In my consideration of
the matter, | am unable to justify the basis on which an employee who conducts
himself/herself toward his/her employer in the manner that Freddie did here can

escape dismissal.

[57] The aggravating features of this case far outweighed whatever mitigating factors
in favour of Freddie. For instance, it has always been said that where the
insubordination was gross, to the extent that it was persistent, deliberate and
public, a sanction of dismissal would normally be justified. In Slagment (Pty) Ltd v
Building Construction & Allied Workers Union and Others,?! two employees had

persistently refused, without just cause, to carry out lawful instructions given to

the theigsagwlyy appein anager gnder se rvisi heygaver
I A;l e @ ilg thit ponAs SP“ A
URf t that=they “fally justified”, th pellate® Divisi icho

AJA) remarked as follows:

‘The emp(yees lguilt* Re:ne disobedience. They had
deliberately emse on ision colikse with management. They were

insubordinate and insulting. Their conduct was such as to render a continuance

of relationship of employer and employee impossible.’??

[58] Indeed, even the fact of long service in employment does not always spare an
employee, who committed a gross misconduct, from dismissal. This Court, in
Toyota SA Motors (Pty) Ltd v Radebe and Others,? stated the following:

‘...Although a long period of service of an employee will usually be a mitigating
factor where such employee is guilty of misconduct, the point must be made that

there are certain acts of misconduct which are of such a serious nature that no

21(1994) 15 ILJ 979 (A).
22 At 989H-.
23 [2000] 3BLLR 243 (LAC).
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length of service can save an employee who is guilty of them from dismissal. To

my mind one such clear act of misconduct is gross dishonesty...’?*

[59] It was argued on behalf of Freddie that he showed remorse for his misconduct. |
do not believe so. The facts of the case do not bear testimony thereto. It is
significant to note that even after his dismissal, he still wrote offensive e-mails
about Robson. In any event, any remorse, genuine or otherwise, is only a factor
to be considered together with other factors on sanction; and has never been
decisive in terms of saving an employee, who is guilty of gross misconduct, from

dismissal.?®

[60] In Mutual Construction Company Tvl (Pty) Ltd v Ntombela NO and Others,?® this

Court said the following:

‘...It was also significant that the third respondent elected not to own up to his

of re o]
lame t it

manager whom the third respondent apparently induced to signing the falsified

time sheet. H d onl ice wit pellant. Even if he had a
much longer service Juld pot) have spared him in the
0

circumstan i

[61] Accordingly, the arbitrator’'s award, to the extent that it found Freddie’s dismissal
to be substantively unfair, is not a decision which a reasonable decision-maker
could have made, in light of the evidentiary material presented to the arbitrator.
The award therefore falls to be reviewed and set aside. For this reason, there is
no basis on which the judgment and order of the Court a quo can stand. The

appeal must succeed.
[62] In the result, the following order is made:

1. The appeal succeeds with no order as to costs.

24 At para 15.
25 Absa Bank Limited v Naidu and Others [2015] 1 BLLR 1 (LAC); (2015) 36 ILJ 602 (LAC).

26 [2010] 5 BLLR 513 (LAC).
27 At para 37.
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2. The order of the Court a quo is set aside and replaced with the following
order:

“1. The review application is granted with no order as to costs.

2. The arbitration award is reviewed and set aside and substituted with the order

that the dismissal of the applicant (Freddie) was substantively fair.”

Ndlovu JA

Tlaletsi DJP and Davis JA concur in the judgment of Ndlovu JA.
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