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JUDGMENT

SAVAGE AJA

Introduction

(1]

[2]

{Qﬁg% ,ﬁt of

S re'”"-iew oiﬁhe award

This is an appeal, with the leave of the court a quo, again tth'

the Labour Court (Steenkamp J) in which the appellant

of the second respondent (the commissioner) was dismissed'with no order as

to costs.

a company vehicle without permlsg lﬁrgﬂoseph admitted his misconduct,

S d_/

which he expressed remorse. In a

separate disciplinary eaﬁ%i nheld.on the same day and related to the same

incident, he received a fi gi written warning valid for six months for causing

approximately R10 00:':3rd\<?nage to the company vehicle and a wall into
which it had

dbaen dnven

Arbitration aws

appeilant’s superintendent of earthmoving equipment and light vehicles who

chaired the disciplinary enquiry, emphasised in his testimony that Mr Joseph's

dismissal was appropriate in spite of his long service and the remorse shown
in that the offence was serious, had occurred in a high risk area and in breach

of applicable health and safety regulations. Mr Joseph’s misconduct was




distinguished from that of a fellow employee, Mr F Diergaardt, who had
received a warning for his unauthorised use of company equipment in
circumstances in which he had acted on the instruction of his supervisor while

Mr Joseph had not.

[4] Mr Joseph testified that he had responded to a radio call for the Iubricatigr-{of

vehicle and without stoppmg at any intersections along the way' W en he
attempted to brmg the vehicle to a stop outside theswor

the vehicle and the wall. Mr Joseph acknowledged that ‘he'k‘had endangered

the lives of others through his conduct wh ernati ye courses of action had

:‘hghtf» of the facts of the case and that the ultimate justification for an
employers’ power to impose discipline flows from its right to manage the

business effectively. Having regard to the nature of the employment
relationship as one of trust and confidence, the commissioner stated that

“...conduct clearly inconsistent therewith entitled the “innocent” party to cancel

the agreement”.

! Schedule 8 to the Labour Relations Act 66 of 1995 (as amended).




[6] Nevertheless, with reference to Edcon Ltd v Pillemer NO and Others,? the
commissioner stated that the employer bore “the burden of proof to show that

the trust relationship has broken down irretrievably” and found “no evidence
whatsoever...that the trust relationship has irretrievably broken down when

the destruction of the trust refationship is ‘the ultimate justification for

capable of correction and his personal circumst ‘},ces l}itagated against

bte to conclude that

/,"-;‘..

dismissal. It was therefore found to be “fair and reason

s,

the respondent could have issued him with, a sanctlon which was an

alternative to that of a dismissal.” Th ;srr'ir ‘af was therefore found

substantively unfair and Mr Jose h‘?{ was fétrospectively reinstated into his
employment wuth the appeilant u% ct 4o a }mai warning valid for 12 months
mpany le.

lsc'bﬁceived the nature of the enquiry before him in
correet test, namely whether dismissal was the most
ctisn. Having regard to the decisions of Herholdt v Nedbank

applying tHe
appropria &, i

6 “’u!ated the test correctly it “may be a matter of semantics” in that he had

understood the nature of the enquiry before him.

[2010] 1 BLLR 1 (SCA).

2013 (6) SA 224 (SCA), [2013) 11 BLLR 1074 (SCA); (2013) 34 ILJ 2795 (SCA).

(2014) 35 ILJ 943 (LAC) with reference to Sidumo and Another v Rustenburg Platinum Mines Ltd
and Others 2008 (2) SA 24 (CC) (Sidumo).




[8]  The appellant aiso took issue with the commissioner's erroneous finding that

the legal principles in Edcon applied to the facts of the case, with which the
Labour Court agreed; finding that there was no obligation on the appellantto

present evidence to prove that Mr Joseph could not be trusted because

dishonesty. However, regardiess of the commissioner's mistaken application

of Edcon, the Labour Court concluded that a sanction short of dismig; ?l— (

&

fair and appropriate and was not a decision which was so unredsonabls: ha't‘

therefore dismissed with no order as to costs.

Evaluation

[9] The Constitution seeks to give effect not o ly to the right to fair labour

‘action which is lawful

practices,” but also to the right to adhiinis ativg
Sidumo; the Constitutional Court made it

reasonable and procedurally fair.® Ins

[10]

Sk

that they %
...where a gross irregularity in the proceedings is alleged, the enquiry is not

llanother way, whether the decision that the arbitrator arrived at is one that

]
L
A5

% Section 23.

® Sections 33.

" At paras 105 and 110. $145 of the Labour Relations Act 66 of 1995 (LRA) allows any party to an
arbitration award who alleges a defect in proceedings before an arbitrator to apply to the Labour Court
for an order setting aside such award. $145(2) defines a defect as misconduct committed in relation
to the duties of the arbitrator; a gross irregularity in the conduct of the arbitration proceedings; the
exceeding of powers; or improperly obtaining an award.

8 See inter alia Fidelity Cash Management Service v CCMA and Others [2008) 3 BLLR 197 (LAC) at

para 101.




falls in a band of decisions to which a reasonable decision-maker could come

on the available material.”®

[11]  The erroneous recordal or categorisation of an issue by the arbitrator will not

justify the setting aside of the award unless such error is material to th

outcome, caused unfairness or prejudice’® and where (as was the case-in
National Union of Mineworkers v Samancor Ltd (Tubatse Ferrochrom" ) and
Others ' where the arbitrator erroneously categorised the dtsmissal) it: -,e "

in an award which is so unreasonable that it falls to be set as;_q_e

[12]  While the commissioner erroneously formulated the |ssg§ for. dete :_____ﬁlnation to

be whether dismissal was the most appropriate saéton he “Had regard to
elevafit circumstances

whether dismissal was fair upon a consideration of th

in the manner required by Sidumo:

In terms of the LRA, a commissi ner ‘sﬁ@;ﬂdgiérmine whether a dismissal is

ﬁ“en tﬁe power to consider afresh what he

fair or not. A commissioner is“%nt

[13]

At para 14. With reference to s145(2)(i), (i) and (iit) of the LRA.

O National Union of Mineworkers v Samancor Ltd (Tubatse Ferrochrome) and Ofthers [2011] 1
BLLR 1128 (SCA); Southern Sun Hotel Interests (Ply) Ltd v CCMA and Others [2009] 11 BLLR 1128
(LC).

" [2011] 11 BLLR 1041 (SCA).
12 See paras 8, 10 and 12,
' At para 79.




the breach. Mr Joseph's admission of wrongdoing, his remorse, his lengthy

service and the reason for his conduct were significant factors, as was the

absence of an indication that progressive discipline would not assist to adjust

Mr Joseph'’s conduct in the future.

ritten warning for a first offence which in the manner committed by Mr
Joseph breached mine heaith and safety regulations applicable. While
deviations from disciplinary sanctions that are recommended in a code are

permissible when warranted,' such deviations are not to be imposed without

justification.

Sohdar.rty oho § W Parkinson v Damelin (Ply) Ltd and Others [2014] ZALCJHB 480 (4 December
2014).




[16] I am satisfied that the commissioner had regard to the appropriateness of the
sanction and properly applied his mind to the fairness of the dismissal
imposed on a consideration of the relevant circumstances. This is so despite
his erroneous recordal of both the issue for determination and that the
decision in Edcon found application to the facts of the case. In arriving at th '4
decision that he did, the commissioner analysed the facts and arrived'at &

E
S,

“plausible and reasonable justification for sanction”.’® The outcome®

(17]

[18]

ppeal is ismissed with costs.

&

Loy

Savage AJA

1% Wasteman {Pty) Ltd and Others v SAMWU [2012] 8 BLLR 778 (LAC); (2012) 33 ILJ 2054 at page
13.




| agree

| agree

Musi JA
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