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IN THE LABOUR APPEAL COURT OF SOUTH AFRICA 

CASE NUMBER:          CA23/2012 

DATE:                 10 MARCH 2013 

In the matter between:  

MARTIN AND EAST (PTY) LIMITED          Appl icant 5 

and 

NATIONAL UNION MINEWORKERS  

AND 7 OTHERS                                               Respondents 

 

J U D G M E N T 10 

 

DAVIS, JA:  

This is an appeal against  judgment of  the court  a quo  of  2 

August 2012, a date which I  emphasise as I wish to return to 

i ts s ignif icance present ly in th is judgment.    15 

 

The court  a quo  found that  the dismissals of  the second and 

further respondents were automat ical ly unfair  and ordered that 

they be re instated with retroact ive ef fect  as to the date of  their 

d ismissals ,  on the terms appl icable to  these employees,  at  the 20 

appel lant  in their  posi t ions ,  and further appel lant  was to pay  

their  costs.   

 

Much of  the factual  matr ix is common cause, the detai ls of
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which are comprehensibly set  out  by the court  a quo; hence I 

wi l l  merely summarise the key elements thereof .   On 23 August 

2010 some 124 employees gathe red at  Borchards Quarry 

(“BQ”) f rom 06:30.  At  least  four of  the f ive elected shop 

stewards were present.  Once the work force had assembled it  5 

appears that  they refused to board the t rucks which would 

have taken them to work at  var ious si tes.   The had agreed, 

apparent ly amongst themselves ,  that  no one wi l l  board the 

t rucks and proceed to work.  

 10 

At approximately 07:00 Mr Megan Adolus f rom the appel lant 

te lephoned one of  the respondents,  Mr Nelson Ngqisha, to 

enquire as to the reason for the refusal of  emplo yees to board 

the t rucks.   Adolus was to ld by Ngqisha that the employees 

demanded a meet ing with the appel lant ’s human resources 15 

manager,  Mr Chris Escreet,  at  BQ to address certa in 

gr ievances.  Adolus proposed to the shop stewards th at  they 

proceed to head of f ice for a meet ing but Ngqisha expla ined 

that the employees had insisted that Escreet should meet them 

at BQ. 20 

 

A ser ies of  te lephone conversat ions then took place.  I t  

appears that  between 7 :00 to 9:00 employees and the shop 

stewards remained steadfast  in their  refusal to return to work 

and for the shop stewards not to proceed to head of f ice.   The 25 
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demand cont inued to be made that Escreet come to the BQ 

si te to meet the employees and the shop stewards.   At  9:00 

Escreet te lephoned Ngqisha and repeated  the demand to which 

I  have made reference.  Escreet advised that  he had contacted 

an of f ic ia l  of  the f i rst  respondent whom he had informed that 5 

he was wi l l ing to meet with the shop stewards but at  

appel lant ’s  head of f ice.   Transport  would be made avai lable to 

take the delegat ion  to head of f ice  so that  a meet ing could take 

place. 

 10 

Various ul t imatums then were ra ised.  Of  re levance i s that 

eventual ly a meeting did take place at  head of f ice, in the 

af ternoon, to d iscuss the gr ievances.  The delegat ion of  four 

shop stewards and three observers proceeded  to head of f ice 

and a meet ing took place with Escreet and other members of  15 

the appel lant .   Various issues were discussed.  The delegat ion 

indicated that  the workforce was unhappy that  monthly 

meet ings between managers  and the shop stewards were not 

held regular ly .   The last  monthly meet ing had been held in 

Apri l  2010. 20 

 

Appel lant  denied that  communicat ion was a problem but 

agreed, nonetheless,  to hold monthly meet ings with the shop 

stewards in the future.   A further iss ue which was ra ised 

concerned the employees’  request ,  which apparent ly had been 25 
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ra ised previously ,  to adjust their  working hours on Fr idays on 

which date they were paid ,  to a l low them to complete work two 

hours early and to “work” in the two hours lost  dur ing the 

course of  the week.  Appel lant  indicated that  i t  maintain ed the 

posi t ion not  to adjust  working hours in accordance with th is 5 

request,  a l leging i t  was not viable to so do.   

 

A previous pract ice in terms of  which the appel lant  would 

re imburse shop s tewards for t ravel  expenses incurred in 

at tending meet ings had been abol ished in 2010 .  This issue 10 

was also ra ised.  There was a complaint  that  the shop 

stewards had not been receiving faxes sent to them by the 

appel lant .   Appel lant  denied th is but  undertook to ensure that 

a l l  correspondence which was generated between i t  and the 

f i rst  respondent would now be forwarded to the shop stewards.    15 

 

According to the delegat ion,  a long standing pract i ce whereby 

the company had provided transport  enabl ing employees  to 

at tend memoria l  services of  col leagues had been discont inued 

in Apri l  2010.  This was denied by the appel lant .   A further 20 

concern was that  according to the employees the appel lant  d id 

not  do enough towards t ra in ing , whereas the appel lant 

responded that  a l l  t ra in ing was done in terms of  a proper ski l l s  

p lan. 

 25 
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At  the end of  the meet ing , Escreet advised the delegat ion that 

d iscip l inary act ion would be taken against  a l l  those involved in 

the events of  the day,  notwithstanding that they r eturned to 

work in the af ternoon.  According to Escreet ,  th is part icular 

decis ion was just i f ied because in 2007 and 2009 some 5 

employees had part ic ipated ,  in what he had referred to as a 

wi ldcat  str ike.   

 

The delegat ion reported the contents of  the meet ing  to the 

workforce and conveyed to Escreet that  th is report  back had 10 

taken place.  The second and further respondents, together 

with Al f red Mlonyeni and Elvis Lukheleni ,  was issued with 

not ices to at tend a discip l inary hearing in i t ia l ly scheduled for 8 

September 2010 but which was eventual ly held on 15 

September 2010.  The charges against  them were ;  1) 15 

unprotected str ike act ion on 23 August 2010;  in that  they 

refused to render service to the company as instructed;  2) 

gross insubordination in that  they refused to render services 

af ter being instructed to do so by the company; 3)  

unacceptable conduct in that  they disrupted the business of  20 

the company and caused the company to suf fer losses due to 

their  unprotected str ike act ion.    

 

They were al l  found gui l ty  as charged.   The part ies were then 

invi ted to submit  mit igat ing and aggravat ing evidence which 25 
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was duly done on 28 September 2010.  On 14 October 2010 

the chairperson of  the hearing recommended that  they be 

dismissed but in the l ight  of  the appel lant ’s at t i tude in th is 

respect a lso recommended that the second and further 

respondents be given a wri t ten warning ,  coupled with 3 months 5 

unpaid suspension as an al ternat ive to d ismissal.  

 

In terms of  th is a lternat ive ,  they were given unt i l  15 October 

2010 to revert  to  the management of  appel lant  to submit  that 

they accepted the al ternat ive sanct ion.   On 15 October 2010 10 

the appel lant  imposed a sanct ion of  three months unpaid 

suspension,  coupled with a f inal  warning, ef fect ive  as at 15 

October 2010.  On 28 October the f i rst  respondent ref erred an 

unfair  labour pract ice d ispute to the Commission of  

Conci l ia t ion,  Mediat ion and Arbi t rat ion (“CCMA”)  chal lenging 15 

the f inal  wri t ten warning and the suspension to which I  have 

made reference.  

 

The matter was set  down for conci l iat ion on 23 November 2010 

but  could not  be resolved.  A cert i f icate of  outcome was 20 

issued.  On 24 November 2011 appel lant  addressed a let ter to 

the f i rst respondent expressing the view that  i t  was not open to 

the appl icants to chal lenge the sanct ion imposed  (pursuant to 

the al ternat ive punishment)  as i t  had been concluded by an 

agreement.    25 
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Appel lants recorded that should any employee protest  the 

al ternat ive sanct ion ,  to which I  have already made reference, 

which was the case in l ight  of  the referra l  to the CCMA, the 

appel lant  would consider the of fer to have been re jected and 5 

would then proceed to impose a sanct ion of  d ismissal.   The 

appel lant  invi ted the f i rst  respondent on behalf  of  i ts members 

to agree to the three month unpaid suspension coupled with a 

f inal  wri t ten warning inst i tuted on 5 October 2010.   

 10 

I t  recorded that ,  as an agreement was not forthcoming, the 

al ternat ive sanct ion would be considered to have been refused 

and the sanct ion of  d ismissal would be implemented.   

 

On 29 November 2010 the CCMA issued a not ice sett ing down 15 

the case of  unfair  labour pract ices for arbi t rat ion on 28 

January 2011.  The fo l lowing day appel lant  addressed a let ter 

to the f i rst  respondent advis ing,  in the l ight of  the earl ier 

correspondence, that  i t  would now assume that  the al ternat ive 

sanct ion had not been accepted and i t  would therefore 20 

implement the sanct ion of  d ismissal.  

 

Dismissal not ices were issued on 30 November 2010 and , as a 

result  of  these events ,  the matter came before the court  a quo ,  

the result  of  which I  have already set  out  above.  I  should add 25 
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that  Mr Mlonyeni was also issued  with a d ismissal notice,  but 

as at 11 January 2011 he had withdrawn f rom the CCMA 

dispute.   Mr Lukheleni  was subsequent ly re instated.  

 

A range of  legal issues were ra ised on appeal but  the cr i t ical  5 

quest ion which was put to counsel  was whether the second 

and th ird respondents’  d ismissal was automat ical ly unfair  as 

contemplated in sect ion 187(1) read together with sect ion 4 

and 5 of  the Labour Relat ions Act 66 of  1995 (“LRA”)  in that 

the respondents had been dismissed for carrying out the 10 

funct ions of  a t rade union or employees who acted as 

representat ives ( i .e.  the delegat ion) . 

 

There were further quest ions re lat ing to the acceptance or 

non-acceptance of  the al ternat ive sanct ion but ,  as I  have 15 

indicated,  the pr imary issue which had to be determined in the 

f i rst  p lace was whether there had been an automat ical ly unfair 

d ismissal af fected upon the respondents ,  pursuant to their 

capacity as shop stewards /representat ives .   The debate turned 

on the in i t ia l  quest ion re lat ing to the onus which appl ies in 20 

cases where there has been an al legat ion that  a d ismissal 

should be regarded automat ical ly unfair .  

 

In Kroukam v SA Air l ink (Pty) Ltd  2005 (26) ILJ  2153 (LAC) 

para 28 th is court  found that  part ies in the posi t i on of  the 25 
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respondents bear an evident ia l  burden to produce evidence 

which is:   

 

“Suff ic ient  to ra ise a credib le possib i l i ty that  an 

automat ical ly unfair  d ismissal has taken place, 5 

af ter which the company is required to produce 

evidence to show that  the reason for the 

dismissal d id not  fa l l  wi th in the circumstance is 

envisaged in  s187 for const i tut ing an 

automat ical ly unfair  d ismissal” .   10 

  

I f  th is Court  dr i l ls  down into the dictum  in  the Kroukam  case, 

what must  be borne in mind is that there is an overal l  on us 

placed on an employer to just i fy the dismissal.   There is an 

in i t ia l  evident ia l  burden which is borne by the employees, in 15 

th is case the respondents,  to ra ise the inference that  the 

dismissal fa l ls with in the scope of  unfair  d ismissals.   See also 

Ngoza& Others v Scorpions Legal Protect ion  2008 (29) ILJ  

1039 (LC) at  1045 where i t  was held that  the only onus upon 

the employee in a s187 case is to prove that  the dismissal fa l ls 20 

with in s187 of  the Act . 

 

In th is case,  the quest ion which ar ises is the fo l lowin g:  a l l  of  

the employees were charged with part ic ipat ing in an 

unprotected str ike.   Only the  second and further  respondents 25 
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received the speci f ic sanct ion of  d ismissal couple d to the 

al ternat ive  of  three months unpaid suspension.   That in i tself  

must ra ise a quest ion as to the reason for a  d i f ference 

between the t reatment which was meted out to the 

overwhelming number of  part ic ipants in the unprotected str ike 5 

as opposed to those who are before th is court  as respondents.  

 

Framed in th is fashion,  a reasonable inference can be drawn 

that  ra ises a credib le possib i l i ty that  the respondents were 

discr iminated against  because they were the shop stewards  or 10 

representat ives of  the employees .  The appel lant  is required to 

rebut th is inference and hence discharg e the overal l  onus 

which rests upon i t .    In th is case, the appel lant  must produce 

evidence to show that  the reason for the dismissal was 

because they inst igated  or promoted the str ike, not  because 15 

they acted in their  capacity as shop stewards  or  

representat ives  communicat ing the gr ievances of  employees to 

management.   

 

Mr Snyman, who tenaciously appeared on behalf  of  the 20 

appel lant ,  contended that  there was no other reason as to why 

a str ike would have taken place with h i therto contented 

workers or ,  at  the very least ,  workers who had never 

previously ra ised the kind of  concerns which were now cla imed 

to be the cause of  the str ike.   He submitted as evidence of  25 
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appel lant ’s case that  the concerns expressed at  the meet ing 

were those which af fected the shop stewards  and not the 

overwhelming number of  part ic ipants in the str ike.    

 

I t  is  unfortunate that  an appeal should be based upon so 5 

incorrect  a submission.   The inaccuracy is evident f rom my 

summation of  the facts.    There were at  least  three aspects 

ra ised with Escreet which concerned the workers d irect ly:  The 

issue of  the Fr iday work;  the abi l i ty of  employees to at tend 

funerals of  col leagues ; concerns in the re lat ion to tra in ing. 10 

Contrary to Mr Snyman’s submissions ,  these concerns were 

art iculated,  they were on the record and they were not 

exclusive to  the shop stewards.   I t  was patent ly incorrect  to 

character ise the ent i re fabr ic of  demand s as fa l l ing with in the 

sole and exclusive concern of  the interests of  the shop 15 

stewards/representat ives .  

 

Mr Snyman also made, what I  can only descr ibe as a 

somewhat novel proposit ion.   In h is view, i t  is  suf f ic ient for the 

employer to bel ieve that  i t  was the workers ,  faced with 20 

dismissal ,  who commenced and inst igated the str ike .   No 

matter that  th is part icular perception is then shown to be 

incorrect ,  i t  remained suf f ic ient  to just i fy the dismissals.   This 

legal ly unsubstantiated submission  runs counter to the very 

cul ture of  rat ional i ty and just i f icat ion which was introduced by 25 
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way of  the Labour Relat ions Act  into workplace governance.  

 

In a case such as the present,  i f  a decis ion is made to d ismiss 

the group of  workers,  i t  is  not suf f ic ient  for the employer to 

re ly on a f igment of  h is imagination ,  however much that 5 

imaginat ion has been conceived in good fa i th.   The decis ion 

must be l inked to a reasonable inference which a reasonable 

employer could draw f rom the evidence read as a whole.  

When Mr Snyman was invi ted by th is court  to provide clear 

evidence, in ef fect a l l  he could produce was an  assert ion by Mr 10 

Escreet that  the lat ter  bel ieved that the only reason that  the 

str ike had taken place was due to the act ions of  the 

respondents.  

 

I t  may wel l  be that  Mr Escreet ,  proudly hold ing to a record 15 

which had shown l i t t le  by way of  industr ia l  turbulence  under 

h is watch,  could not  br ing himself  to accept that  there were 

just i f iable and plausib le reasons as to why the employees were 

suf f ic ient ly angry to have ceased working and thus demanded 

a meet ing.  To the argument which was ra ised that ,  af ter a few 20 

hours,  everyone returned to work and t hat  therefore those who 

ended the str ike by informing the workforce of  the contents of  

the meet ing were the same who started i t ,  the answer is that  

th is again is  based sole ly on a bel ief  of  Escreet ,  which has no 

just i f icat ion on the evidence read as a whol e.    25 
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I  am incl ined to agree with Mr Ka hnowitz,  who appeared on 

behalf  of  the respondents,  that  when the evidence is read as a 

whole,  i t  appears that  what the appel lants argued was that  

somehow one morning a 120 general ly happy but gul l ib le 5 

workers were herded l ike sheep by a handful  of  agi tators who 

inci ted them to down tools for no inconceivable reason.   

 

Accordingly,  on th is ground alone, and given appel lant ’s 

concessions that  there was no direct  evidence to support  i ts 10 

decis ion,  the respondents were subjected to more severe 

t reatment.  Mr Kahnowitz said that  the just i f icat ion which does 

not rest  on evidence amounts to the fo l lowing; the event could 

not  have happened without leaders;  the respondents’  

witnesses were poor and their  denials could not  be bel i eved; i t  15 

must therefore fo l low that  Escreet ’s opin ion that  those who 

came to the meet ing were inst igators.    

 

As I  have indicated ,  th is is not suf f ic ient  evident ia l  basis to 

d ischarge the onus which rest s on appel lant  in c ircumstances 20 

where at  least  prima facie ,  the respondents have ra ised the 

point  that  there is no credib le reason as to why there should 

be discr iminat ion between one group and the other.  The facts 

appear to descr ibe a s i tuat ion whereby workers were 

disgrunt led,  shop stewards /representat ives communicated th is 25 
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to the appel lant ’s representat ives.   A meet ing was held,  the 

workers,  af ter a report  f rom the delegat ion ,  returned to work .  

Respondents were then handed a sanct ion which was ent i re ly 

d i f ferent  f rom that  imposed upon the balance of  the 

part ic ipants in the str ike.    5 

 

There is no credib le reason for th is d if ferent iat ion on the 

evidence other than as shop stewards /representat ives  they 

were singled out for specia l  t reatment.   I t  is  correct  that  the 

Act  does not provide blanket protect ion for  shop stewards. 10 

They have an obl igat ion to their employers to conduct 

themselves responsib ly and in a manner which is conducive to 

industr ia l  peace.   

 

As was held in National Union of  Mineworkers and Others v 15 

Black Mountain Mining (Pty) Ltd  2010 (31) ILJ  387 at  para 42 if  

worker representat ives – 

 

“…engage in disorderly or  d isrespectfu l  conduct 

(a l though i t  was acknowledged that  i t  is  not  a lways clear 20 

to what extent  such behaviour should be to lerated by an 

employer),  they can be discip l ined.  I  agree with t he 

submission that the test  would seem to be whether a 

shop steward’s conduct can be said to f a l l  wi th in the 

realms of  fa ir  and acceptable bargain ing conduct and 25 
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whether i t  can be said to be reasonably re lated to the 

performance by the shop stewards of  the ir  funct ions as 

such.  I  am further in agreement that  i f  a shop steward’ s 

behaviour  does not sat isfy th is test  and the employer 

takes discip l inary act ion they cannot re ly on the 5 

pr ivi leges that  are otherwise at tached to their  posi t ion”.  

 

This approach is an accurate  ref lect ion of  the law.  I t  is  a lso 

correct  to say that  one of  the reasons for s187 is that  i t  

protects those who represent workers when they conduct 10 

themselves in terms of  the mandate given to them and the 

ro les which they have, in th is case a s shop 

steward/representat ive or part  of  a worker delegat ion. I f  they 

are to be discr iminated against ,  the not ion of  industr ial 

democracy and of  meaningful  representat ion which is  fa ir  and 15 

fear less would be guttered by the kind of  conduct  which was 

evident f rom the appel lant  in th is case.  

 

There is no plausib le basis by which ,  in th is case, on the 

avai lable evidence, a court  could come to any other 20 

conclusion,  in my view, than that  these respondents  had 

communicated complaints to the appel lant,  that  they perf ormed 

their  designated tasks and that  there was no evidence of  a 

credib le nature other than the bel ief  of  Escreet,  to conclude 

that  they had engaged in d isorderly,  d isrespectfu l ,  25 
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i rresponsib le conduct beyond that which was with in the scope 

of  their  mandate  as shop stewards/representat ives.  

 

I t  is  c lear that  the in i t ia l  argument ra ised, namely whether the 

dismissals were automat ical ly unfair  as contemplated in 5 

sect ion 187(1) read together with sect ions 4 and 5 of  the LRA, 

was correct ly upheld ,  a lbei t  that  there were further f indings by 

the court  a quo .   On i ts own th is  part icular  conclusion is 

suf f ic ient to d ismiss  the appeal .  

 10 

Before I  conclude there is a further comment I  wish to make.  I  

indicated that  the events in th is case took place in 2010.  The 

Labour Relat ions Act was designed to ensure  an expedit ious 

resolut ion of  industr ia l  d isputes.   Th is means that courts, 

part icular ly courts in the posi t ion of  the court  a quo,  need to 15 

be caut ious when leave to appeal is granted, as should  th is 

Court  when pet i t ions are granted.   

 

There are two sets of  interests to consider .   There are the 

interests of  the part ies such as appel lant,  namely who are 20 

ent i t led to have their  r ights vindicated ,  i f  there is a reasonable 

prospect that  another court  might come to a d if ferent 

conclusion.    There are also the r ights of  employees who land 

up in  a legal “no-man’s- land” and have to wait  years for an 

appeal (or two) to be prosecuted.   25 



 
C A 2 3 / 2 0 1 2  

 JUDGMENT 

 

/RG / . . .  

17 

 

This was a case which should have ended in the labour court.   

This mat ter should not  have come to th is court .   I t  stood to be 

resolved on i ts own facts.   There is no novel point  of  law to be 

determined nor d id the Court  a quo  misinterpret exist ing law.   5 

There was no incorrect  appl icat ion of  the facts;  in part icular 

the assessment of  the factual  just i f icat ion  for the 

dismissals /a l ternative sanct ions.  

 

I  would urge labour courts in future to take great care in 10 

ensuring a balance between expedit ious resolut ion of  a d ispute 

and the r ights of  the party which has lost .  I f  there is a 

reasonable prospect that  the factual  matr ix could receive a 

di f ferent  t reatment or there is a legi t imate dispute on the law, 

that  is d if ferent .   But th is k ind of  case should not  reappear 15 

cont inuously in courts  on appeal af ter appeal ,  subvert ing a key 

purpose of  the Act,  namely the expedit ious resolut ion of  labour 

d isputes.  

 

IN THE RESULT THE APPEAL IS DISMISSED WITH COSTS .   20 

 

                                                   

                                                        __________________ 

                                                                     DAVIS, JA   

MOLEMELA & SUTHERLAND AJA AGREED  25 


