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Introduction

[1] The overarching issue raised in this appeal concerns the relationship between

Section 9(1) and (2) of the Constitution.* The relevant provisions read:

‘(1) Everyone is equal before the law and have the right to equal

protection and benefit of the law.

(2) Equality includes the full and equal enjoyment of all ts and
freedoms. To promote the achievement of equality, legislati#esand“gther
measures designed to protect or advance persons or categgries of persons,

disadvantaged by unfair discrimination may be taken.’

[2] This Court is required to determine whether the rt (Pretorius AJ)

was justified in concluding that the restitutionaty mé&asures envisaged in

Section 9(2) ‘must be applied in accordancegwith the principles of fairness and
with due regard to the affected indivi ewtitutional right to equality’
found in section 9(1). The resttutign measures at issue are the

Employment Equity Act (EEA)? ployment Equity Plan adopted by

the appellant in terms of the r purposes of its workplace.

[3] The appellant was orde e Labour Court to promote the respondent’s

member, Captain Barhard (Barnard) to a level 9 post of Superintendent.
The appellant ifically created and advertised the post. This appeal,
with the leaV%g of abour Court, is directed at that order.

[4] The 'ue before that court and consequently before us is whether the

unfairly discriminated against Barnard on the basis of race, namely,

t appoint a white female to the post even though she was rated as the
t candidate in the interviews. A further issue is whether the appellant’s
ational Commissioner was vested with the prerogative not to fill the

advertised post.

1 Act no 1080f 1996.
2 Act no 55 of 1998.



Factual background

[5]

[6]

Barnard, is a white female who commenced her employment with the
appellant in 1989 and was thereafter promoted to the rank of Captain in 1997.
She served as Branch Commander, Detective Services at the Hartebeespoort
Station and was after some years, transferred to the National Evaluation
Service (NES). In September 2005, the appellant advertised a non-designated
post of Superintendent at salary level 9 in the NES. At that time Ba&was
based in the Internal Audit division still at the rank of Captain at salary

level 8. She applied for the post, was shortlisted and interv% h six other
t

candidates. She was assessed as the best candidate d interviews

and was given a rating of 86, 67%. The next highest ra ere given to two

white male candidates, Captains Oschmann and@
74,17 and 72,92 % respectively. They were foll

dorf, with ratings of
by four black male
candidates of which Captain Shibambu

asthe pest with a rating of 69,17.

The interview panel expressed the vi difference between Captains

Barnard and Shibambu was too mmend the latter as first choice
candidate which, in their vi d compromise service delivery whereas

Barnard’s appointment wo finitely enhance service delivery.’

However, after perusinggthe recommendation from the interview panel,
Divisional Com r Rasegatla decided that the post would not be filled

as ‘appointing first three preferred candidates will aggravate the

represegtiv s of the already under represented Sub-section’. The
upsh % decision was that no recommendations for appointment were

[N 11 May 2006, the same position was again advertised and Barnard again
p

plied. She was shortlisted, interviewed and once more obtained the highest
rating, i.e. 85.33% followed by Captains Mogadima and Ledwaba with ratings
of 78% and 74,67% respectively. They are both black males. Once more
Barnard was recommended for appointment by the interview panel. The
recommendation was also supported by the Divisional Panel of which

Divisional Commissioner Rasegatla was a member. The Divisional Panel



represented by Divisional Rasegatla sent the recommendation to the National

Commissioner stating, inter alia, that

‘The candidate [Barnard] is recommended as the panel's first choice
candidate for the post. She has proven competence and extensive
experience at National level in the CORE functions of the post and was rated

the highest by the promotion panel... The appointment of the candidate will

opportunity to enhance representivity on salary level eight ifkrespect of the

overall representation of white females on that level.,

[8] The National Commissioner® however did n the Divisional

Commissioner’'s recommendation on the basis tha recommendation did

not address representivity. He was further iew that the post was not

critical and that the non-filling there t affect service delivery. He
therefore did not make any and called on the Divisional
Commissioner to re-advertis in the next recruitment round and
called on the latter to ens t albefforts be made to address representivity

when advertising and interw g for the post.

[9] Barnard, obvio ling that she had been unfairly treated by not being
appointed, purs n internal grievance and thereafter a referral to the
Commi Conciliation Mediation and Arbitration (CCMA) for
ili mwe derived no joy out of those processes and her matter was

to the Labour Court by her union (Solidarity) who also represents

is appeal. In the statement of claim lodged on her behalf, the case

e out was essentially that she had been discriminated against because
she is a white person, that she would not have been so discriminated had she
not been white and that such discrimination amounted to direct discrimination
on the basis of colour in terms of section 6(1) of the Employment Equity Act.
This section provides:

% National Commissioner Jackie Selebi.



‘6 (1) No person may unfairly discriminate, directly or indirectly, against an
employee, in any employment policy or practice, on one or more grounds,
including race, gender, sex, pregnancy, marital status, family responsibility,
ethnic or social origin, colour, sexual orientation, age, disability, religion, HIV

status, conscience, belief, political opinion, culture, language and birth.’

[10] It was also asserted on Barnard’'s behalf that discriminating against her on
that basis was unfair, that such discrimination was indefensible being unfair
on any basis either in terms of the Employment Equity Act anyyother

conceivable basis. The relief sought on her behalf was | for a
declarator that she had indeed been unfairly discriminated agaifist on the

basis of race in terms of section 6(1) of the Employm Act and that
the appellant be ordered to promote her to t z@ Superintendent
retrospectively to 1 December 2005, that the ap@ pay her damages in
terms of section 50(2)(a)* of the Employ t Equity Act equivalent to the
monetary loss she suffered from 1 Dec %5 to the date of judgment

and that she be compensated in t@kﬁhe same provision in an amount
deemed fit by the court as well %t suit.

[11] The Labour Court found th e failure to promote Barnard was a decision
based on her race, that i uted discrimination and that the appellant had
failed to dischar e onus of showing that such discrimination was fair. It
held further thagth€ appellant had relied on the principal consideration of the

numerica ts at salary level 9 as dictated by the Employment Equity Plan,

with no ent consideration of the fact that Barnard’s appointment would

v at salary level 8; that no consideration was given to her right to
equality and dignity as well as to her personal work history and
chmstances, and lastly, that the failure to appoint Barnard was unfair and
therefore not in compliance with the provisions of the Employment Equity Act.

[12] The findings and conclusions of the Labour Court are informed by certain
general principles that were conceived by the Labour Court in considering the

matter. In the first place, the Labour Court stated that the Employment Equity

* Section 50(1)(a) of the EEA.



Act and Employment Equity Plan were to be applied in accordance with the
principles of fairness and with due regard to the affected individual's
constitutional right to equality. The Labour Court stated that it was not
appropriate to apply ‘without more’ the numerical goals set out in the

Employment Equity Plan as that approach was ‘too rigid’.

[13] The Labour Court’'s second general principle, which is closely allied to the
first, also seeks to elevate the right to equality of individuals, wh@ be
adversely affected by the implementation of restitutionary meas ovey the

implementation of such measures. Expanding on this view, the our Court

stated that ‘as a matter of substance and procedure’ nent Equity
Plans had to be effected with due regard not only to ght to equality but
also to the dignity of such individuals. In keeping @ end of thought, the
Labour Court stated that it followed that th tent to which the
implementation of Employment Equity Plans®¢ould discriminate or adversely

affect individuals was limited by law, se that the application of the

provisions of the Employment E d to be rational and fair and with

due recognition of an individ t to"equality and dignity.

[14] The other principles the ot Court espoused were that, where a post could
not be filled due to e paucity of suitable candidates from an

underrepresent ory, promotion to a post should not ‘ordinarily and in

the absenceg of &.clear and satisfactory explanation be denied to a suitable
other group’; that there had to be a rational connection
betwee

2

was a relevant factor to be taken into account in the implementation

provisions of the Employment Equity Plan and the measures
o implement the provisions of that plan; and lastly that service

mployment Equity Plans.

[15 The Labour Court went on to conclude that the evidence justifying the failure
to appoint Barnard as well as the non appointment of either of the two
recommended black candidates was minimal and that the failure to appoint
either of the two black candidates could not be said to be a fair and
appropriate method of implementing the appellant's Employment Equity Plan.
On this basis, the Labour Court concluded that, having decided not to



[16]

implement the Employment Equity Plan by appointing either of the two black
candidates, it was unfair in those circumstances for the appellant not to
appoint Barnard, who was the “best and preferred” candidate and that this
decision was irrational. For this reason the Labour Court concluded that the
appellant had failed to discharge the onus resting on it regarding the fairness
of its failure to appoint Barnard. In addition, the Labour Court found that the

there was no evidence showing that Barnard’s counterveiling right to gquality

was taken into account nor that the National Commissioner had idered
Barnard’s personal employment history which was found to tant by
the Divisional panel. The Labour Court also found that thg fal appoint

Barnard was also unfair as service delivery was compr

The findings and conclusions made by the Labow‘Cour’ supported by the

Respondent who asserts that we should not interfe th the Labour Court’s

judgment and order as that the Labour %ery dealt with the issues it

[17]

was confronted with.
Appellant’'s case q‘
e

The appellant has defen ational Commissioner’s decision not to
promote Barnard on the is, that the recommendation for her appointment

did not address esentivity. A further basis advanced in defending the

decision not to int her was that the National Commissioner had the sole

prerogative
filled. T @
re ary measures had to yield to Barnard’s right to equality and dignity;
?& ourt had failed to understand and appreciate that affirmative action
by, i

tofill the post which, it was reiterated, was not critical to be

ence of the argument is that the court had erred in finding that

V its nature was discriminatory and was intended to accord preferential

eatment to persons from designated groups; that the Court employed
individual rights of equality and dignity to trump the principle of affirmative
action which had the effect of gutting in contravention the clear objects and
import of affirmative action per se; that the Court had been misdirected in
failing to find that the non appointment of Barnard was fair and consistent with

the objects of the Employment Equity Act.



[18] The appellant further argued that the Labour Court had failed to appreciate
that the appellant's Employment Equity Plan and National Instruction 1 of
2004 clearly decreed that the fact that a candidate obtained the highest rating
in an assessment or was recommended for appointment did not establish any
right or legitimate expectation on the part of that candidate to be appointed to
any advertised post, that white males and females were, in any event, over
represented in level 9, where the advertised post was located, and that the
National Commissioner had in fact withdrawn the advertised post, quent

to rejecting the Divisional panel’'s recommendation to appoint B

The amicus

Curiae and also advanced a number of submi The essence of the

[19] The Police and Prisons Civil Rights Union (POP ened as Amicus
Lo

argument advanced by the amicus is that“%he rlght to equal protection and
benefit of the law is limited by restitution res such as those aimed at
addressing equitable representati heyworkplace. The argument in this
regard is that the Employment IS a measure ‘by which the right to
equality is justifiably limit view to addressing the effects of unfair
discrimination of the re artheid the past’; that the Employment Equity
Act, through the Em on quity Plan, is a measure to achieve equality in
the workplace b equitable representation of designated groups in all
occupation s and levels in the appellant’'s workplace. The amicus
further it was clearly inconceivable to suggest, as the Labour
an individual’s right to equality supersedes the implementation

tionally conceived measures such as an Employment Equity Plan.
luati

[20] Although extensive argument was also advanced by the parties in relation to
affirmative action, the matter has, in my view, little to do with the legitimacy of
affirmative action, but more with the implementation of such a programme in
circumstances where persons from non designated groups are adversely
affected thereby. The issue, in other words, is whether the implementation of

equity orientated measures should be stifled in the event that such



[21]

[22]

implementation will adversely affect persons from non designated groups.

This was in essence the overriding conclusion of the Labour Court.

| consider it proper to first devote attention to the finding made by the Labour
Court that the failure to appoint Barnard amounted to unfair discrimination. In
the usual sense, an act of unfair discrimination presupposes the preference of
one person over another(s) and which is unfair. In Harksen v Lane NO and
Others,” the Constitutional Court, set out the test for determinin@her

differentiation amounts to unfair discrimination:
‘[ulnder section 8(2) [now section 9(2) of the Constitution] feqliires a two
stage analysis. Firstly, the question arises whether tite diffe ation amount
to “discrimination” and if it does, whether se ounts to “unfair
discrimination”. It is as well to keep these two stages of the enquiry separate.

That there can be instances of discrimigation which do not amount to unfair

discrimination is evident from the fa at in cases of discrimination on
the grounds that are defined in tion'@(2) which by virtue of section 8(4) are
presumed to constitute u % ation, it is possible to rebut the
presumption and establ the” discrimination is not unfair.’” [Footnote
omitted]
This statement illustrates int I have already made that when one talks of
discrimination; t one iS in fact, alleging that a differentiation of some sorts
between and/a t people has taken place. On the facts of the case

no evidence of such differentiation. We are here dealing
here no action by way of appointment took place, meaning that

eferring someone over another(s). It is the omission, per se, to appoint

p
V&arnard on the basis that she is a white person. It is not necessary to decide

this particular issue and | express no firm view either way. However, for
purposes of this matter | am prepared to accept that it is possible to
discriminate by failing to appoint a person where preference or differentiation
is not at issue. | consider that the important issue is to determine if such

®1998 (1) SA 300 at para 45.



[23]

[24]
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discrimination was unfair within the contemplation of section 6 of the

Employment Equity Act as found by the Labour Court.

The Labour Court was driven to this conclusion on the basis of its reasoning
that it was Barnard’s race that dictated the failure to appoint her which, in the
court’s view violated the provisions of the Employment Equity Act. It is
opportune to now consider the central logic of the Labour Court’s reasoning
regarding the relationship between individual rights to equalit&the
implementation of employment equity orientated measures. It is rentrom
the reasoning of the Labour Court that the court adopted 0 pronged

approach to the issue. In the first place the court’s_attitudeiis that the

implementation of employment equity measures must 0 an individual's

right to equality and dignity where such individualfis ad ly affected by the
implementation of such measures. In the secon ce the Labour Court
espoused the approach that any decjsion®based on employment equity

legislation and/or plans must be r fair especially where such

implementation affects others This is essentially the same

argument though posited diff the essence of which is that the right to
equality supersedes oth nsiderations such as, in this case, the

implementation of empl quity orientated measures.

Any debate abo ight to equality and the implementation of restitutionary

measures ig bo o achieve very little, if anything, without a contextual
considegation t right and the need for restitution. It is one thing to restate
th % of the Constitution and other related legislation on the topic

our Constitution enshrines the right to equitable treatment yet sanctions

e
u%e Employment Equity Act, and quite another to give meaning to that
&bge. The facts of this case illustrate how easy we can miss the point of

inequitable conduct. Section 6(2) of the Employment Equity Act decrees this
as follows: ‘It is not unfair discrimination to- (a) take affirmative action
measures consistent with the purpose of this Act; or (b) distinguish, exclude or
prefer any person on the basis of an inherent requirement of a job.” The
Harksen test alluded to above is also clear that there are justifiable instances

of discrimination under the Constitution.
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[25] The contextual importance in this case is the reality with which the appellant
was confronted as to how the designated and non designated groups were
represented in its workforce. In this regard it is common cause that white
employees were overrepresented in level 9. It is also common cause that the
appellant's Employment Equity Plan was cognisant of this factual dynamic
and made specific provision for the creation of posts calling for the

appointment of persons from designated groups i.e blacks to gchieve

equitable representation demographically. Contextually therefore t lity in
the appellant’'s workforce required corrective intervention as in" the
Constitution. The appellant had adopted an Employment Plan to

achieve this. With this contextual understanding,g”Ote t therefore
interrogate the interview and divisional panels’ re ion that Barnard
be appointed in full awareness of the fact that sheWwas a white person yet the
Employment Equity Plan called for apprgpriate representivity. It is this
recommendation, as already pointed , though rejected by the
appellant, found favour with the Lakéur rt on the basis of its principle that

Barnard’s right to equality, co e adverse effect of not appointing
her, demanded that she be Inted.

[26] It is misconstrued, in m o render the implementation of restitutionary
measures subjec he right of an individual’s right to equality. This point was
ably advance counsel for the appellant and the amicus. A contrary

approach wowuld, i my view, defeat the very purpose of having restitutionary

measure the Tirst place, as such implementation will always fall short, due
gdlity”that there will always be adverse effects on persons from non

i Q groups. The relegation of restitutionary measures on the basis laid

[27] The essence of restitutionary measures is to guarantee the right to equality for
the reason that, without such measures, the achievement of equitable
treatment will continue to elude us as a society. The Labour Court (Waglay J
as he then was) commented, in Jacobus J P Harmse v City of Cape Town,®

that the implementation of employment equity orientated measures is a duty

®(2003) 24 1LJ 1130 LC.



[28]
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placed upon designated employers by the Employment Equity Act which also
provides them with affirmative action as a defence against claims of unfair
discrimination. Commenting on that decision, Prof Carole Cooper’ states that
employment orientated measures ‘do not amount to an exception to equality

but are integral to its achievement’ which is in essence ‘substantive equality’.?

The statement by our Constitutional Court in Bato Star Fishing (Pty) Ltd v
Minister of Environmental Affairs and Tourism and Others.? illustpéites this

eloquently:

‘[tihe commitment to achieving equality and remedying the ¢ uences of
past discrimination is immediately apparent in sectl Constitution.
That provision makes it clear that under our C [ e]quality includes

the full and equal enjoyment of all rights and freedom§!. And more importantly
for present purposes, it permits * Ieg|slat| e and other measures designed to
protect or advance persons, or ca persons disadvantaged by
unfair discrimination”. These su y be taken “[tjo promote the

achievement of equality”.

But transformation is cess. There are profound difficulties that will be

confronted in givi t to the constitutional commitment of achieving

equality. We must erestimate them. The measures that bring about
transformay ill in equitably after some members of the society adversely,
particulal se coming from the previously advantaged communities. It may

well b&sthat gther considerations may have to yield in favour of achieving the

We tashioned for ourselves in the Constitution. What is required,
is that the process of transformation must be carried out in
@ ordance with the Constitution.’ [Footnote omitted]

point is aptly driven home in another Constitutional Court decision,

nister of finance and Another v Van Heerden'*° that:

‘[A] comprehensive understanding of the Constitution's conception of equality

requires a harmonious reading of the provisions of section 9. Section 9(1)

" Cooper C The Boundaries of the Employment Equity 2003 vol 24 ILJ 1307-1314.
8 Cooper at 1308.

92004 (7) BCLR 687 at paras 75-76.

1912004] 12 BLLR at 1181 (CC) at paras 28 and 31.
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proclaims that everyone is equal before the law and have the right to equal
protection and benefit of the law.... However section 9(2) provides for the
achievement of full and equal enjoyment of all rights and freedoms and
authorises legislative and other measures designed to protect or advance

persons or categories of persons, disadvantaged by unfair discrimination....

Equality before the law protection in section 9(1) and measures to promote
equality in section 9(2) are both necessary and mutually reinforcing put may

sometimes serve distinguishable purposes... However, what is is that

our Constitution, and in particular section 9 thereof, re a whole,
embraces for good reason a substantive conception of equalityainclusive of
measures to redress existing inequality. Absent a itive, commitment
progressively to eradicate socially constructed barrie eguality and to root
out systematic or institutionalised under-privilﬁ;[j7 onstitutional promise
of equality before the law and its equal protec d benefit must, in the

context of our country, ring hollow.’

On the basis of this discussion, i%;r that the Labour Court erred in
titktiofa

treating the implementation o ry measures as subject to the
individual conception of a righttéfequality. This is more so as this approach
promotes the interests ergons from non designated categories to continue

enjoying an unfair adv which they had enjoyed under apartheid.
Treating restituti measures in this manner is surely bound to stifle
legitimate cons al objectives and result in the perpetuation of inequitable
represeniatiomin thie workplace.

[31] T% ent Equity Act, being legislation enacted to further the objectives

9 of the Constitution, was conceived in recognition of the need to

Ve restitutionary action and measures as a means of addressing the

verse effects of apartheid based discriminatory practices in the employment
sphere. There is recognition in the preamble to the Employment Equity Act
that

‘as a result of apartheid and other discriminatory laws and practices, there are
disparities in employment, occupation and income within the national labour

market; and that those disparities create such pronounced disadvantages for
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certain categories of people that they cannot be redressed simply by

repealing discriminatory laws.’
In addition the purpose of the Act is clear, as it seeks to

‘[A]chieve equity in the workplace by (a) promoting equal opportunity and fair
treatment in employment through the elimination of unfair discrimination; and

(b) implementing affirmative action measures to redress the disadvantages in

employment experienced by designated groups, in order to

equitable representation in all occupational categories anls [

workforce’. 't

[32] The Employment Equity Act in fact reiterates the lang tion 9 of the

Constitution in section 6 (1) and (2) cited earlier. Fgrthermgge the Employment
Equity Act makes provision for the adoption of Er%ent Equity Plans, as
the appellant did, as a means of achiWe objective of equitable
representivity in the workplace. In this re lon 20 provides:

Q)

‘(1) A designated employ are and implement an employment

equity plan which will reasonable progress towards employment
equity in that employe rkforce. (2) An employment equity plan prepared
in terms of subsec ust state — (a) the objectives to be achieved for
each year o plari; (b) the affirmative action measures to be implemented
as requi ion 15(2); (c) where underrepresentation of people from

designate s has been identified by the analysis, the numerical goals to

equitable representation of suitably qualified people from

@ed groups within each occupational category and level in the
%kforce, the timetable within which this is to be achieved, and the strategies
v tended to achieve those goals; (d) the timetable for each year of the plan for
V the achievement of goals and objectives other than numerical goals; (e) the
duration of the plan, which may not be shorter than one year or longer than

five years; (f) the procedures that will be used to monitor and evaluate the
implementation of the plan and whether reasonable progress is being made

towards implementing employment equity; (g) the internal procedures to

resolve any dispute about the interpretation or implementation of the plan; (h)

the persons in the workforce, including senior managers, responsible for

! Section 2 of the Employment Equity Act.
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[34]
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monitoring and implementing the plan; and (i) any other prescribed matter. (3)
For purposes of this Act, a person may be suitably qualified for a job as a
result of any one of, or any combination of that person's (a) formal
gualifications; (b) prior learning; (c) relevant experience; or (d) capacity to
acquire, within a reasonable time, the ability to do the job. (4) When
determining whether a person is suitably qualified for a job, an employer
must- (a) review all the factors listed in subsection (3); and (b) determine
whether that person has the ability to do the job in terms of any onegf, or any
combination of those factors. (5) In making a determination un &tion
(4), an employer may not unfairly discriminate against a pe n the

grounds of that person's lack of relevant experience.«(6) ployment

equity plan may contain any other measures tha istent with the
purposes of this Act.’

The essence of Section 20 is that a designated egder must develop and

adopt an Employment Equity Plan that focu its workplace. Importantly

the section gives a designated empleye ower to use its Employment

Equity Plan to adopt recruitmen that seek to bring equity in the

ranks of its employees and t ress the under representivity of certain

categories of employees i lace. The appellant is such a designated
employer and it had, be onset of this matter, adopted an Employment
Equity Plan whichgitsgpplied when filling vacancies thereafter. The advertised
post at the c iIs dispute is one such vacancy. The appellant’s

Employmentgqui an was, before its adoption, the subject of consultations

in the 8 workplace. It is correct that Solidarity did not participate in
ns and preparation of the appellant's Employment Equity Plan
not sufficiently representative in the appellants’ workplace but

%o
V PCRU, the amicus in this appeal, was involved.

An Employment Equity Plan is equally a measure, like the Employment Equity
Act, as contemplated in section 9(2) of the Constitution. It is therefore a
constitutionally mandated tool in a designated employer's hands to ensure
compliance with the injunction to ensure and achieve equitable employment

practices and representivity.
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[35] The Foreword to the appellant's Employment Equity Plan begins with the

statement —

‘The Employment Equity Act, act no 55 of 1998, promotes equal opportunity
and fair treatment in employment through the elimination of unfair
discrimination in any policy or practice in the workplace, and ensures the
implementation of Affirmative Action measures to redress disadvantages

experienced by designated groups to ensure their equitable represegtation in
all occupational categories and levels.’

[36] The plan binds all employees of the appellant as it was%adgpted as a

collective agreement*? under the auspices of the Safet
Bargaining Council. In fact, the plan has never been's

challenge. Solidarity in particular had not taken Issue wvit

Equity Plan at any stage prior to or during, these préceedings. Some of the
important contents of the plan relate to t ng numerical goals for up to

this Employment

e
five years. In this five-year period, thg"plang objective was that representation
at all categories and levels shou i0 ling with the national demographic.

[37] It is important to also note @ Employment Equity Plan, the numerical

goals for level 9 of t

>

atignal Evaluation Services Section, where the
advertised post wasg,locatéd, was that by the end of 2006, there should be 10
African males rican females at that level and one white male and
one white fgma rthermore, the plan made provision that in order to
achiev erical goals, eight and six level 9 posts were to be made
availahledorsthe appointment and/or promotion of African males and black

4@ respectively. Notably no posts were made available for the

ion/appointment of white candidates. Rigid or not, these numerical
gets represent a rational programme aimed at achieving the required
demographic representivity status quo required by the Employment Equity

Plan.

[38] The over representivity of white males and females is itself a powerful

demonstration of the insidious consequences of our unhappy past. White

121n terms of Section 23 of the LRA.
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people were advantaged over other races especially in the public service.
This advantage was perpetuated by the transfer of skills, some critical, to the
same white race to the exclusion of others, especially blacks. The over
representivity of whites in level 9 is a stark reminder of our past and indeed
the present and yet another wake up call to decisively break from these

practices. These are practices that can be effectively broken by embracing the

restitutionary spirit of the Constitution.
[39] It must also be pointed out that the role of Employment Equity P ﬁo to

ensure that decisions as to who is to be appointed in the contéxt &f affifrmative
jofy unfairness. The
th: KZN'® stated

action had to be in

action are not arbitrary or haphazard and do not occs

Supreme Court of Appeal, in Gordon v Department @
that any appointment made on the basis of affifinativ

terms of a plan to avoid such arbitrariness. The cation of such plans

therefore cannot be relegated as sugges dWabour court.

[40] National Instruction 1 of 2004 mustéals@ b&,brought into this discussion. This
is an instruction issued by the alk@ommissioner to address the issue of
representivity in the recruit tices of the appellant. That instruction is a

regulation issued by t lant to regulate its recruitment practices with

particular emphasis on regresentivity in its workplace. Its express purpose is

‘to regulate the @
defined carger patl

regulatig b t that a candidate obtains the highest rating and is
rec & for promotion does not establish any right to be promoted.

re, this regulation is clear that the National Commissioner is under

lon process (including fast track promotions) within the

of employees up to salary level 12'. In terms of this

ur
tgation to fill an advertised post and that he may, in his discretion either

ct that a post be re-advertised or promote a candidate from the preference
list other than the recommended candidate. Additionally, the selection of a
candidate must be based among other things, upon suitability and
employment equity considerations that are in line with the appellant’s

Employment Equity Plan. Clearly the National Commissioner also had in mind

132008 (6) SA 522 (SCA) at para 23.
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this policy when he decided not to approve the recommendation to appoint

Barnard.

It remains to consider the Labour Court’s conclusions that the failure to
appoint Barnard was irrational and compromised service delivery, based on
its view that by failing to appoint either of the two black candidates, the
National Commissioner had failed to implement the Employment Equity Plan.
In this regard, the Labour Court agreed with the interview andﬁ)”nal
panels’ statement that Barnard's promotion to level 9 w enhance
representivity efforts in level 8. Of course, it is strange t e National

Commissioner did not appoint either of the two black ca es Who were by

all accounts appointable. In my view this failure owe to the National

commissioner simply focussing his mind on the feco dation to appoint

Barnard. Clearly he was at liberty to appoint eithe he black candidates,

both of whom had passed the assess nWigh ratings. This however
e%@&

cannot, on any conceivable basis, bg?r as a failure to implement the

Employment Equity Plan.
Furthermore, the point mu tR, on the facts before us, the appointment

of Barnard would not ¢haveSadvanced the quest for representivity in the
appellant’'s workforce in el 9. It is also fanciful, to say the least, that her
appointment in would have enhanced representivity in level 8. This
would havegagg d the over representivity of white employees in level 9
and WO® presented a step backwards and in direct violation of a

cleapeo
Ia
inth

onal objective. On the other hand, failing to appoint either of the

e face of the employment equity orientated measures applicable in the

@ didates does not translate into a justification of Barnard’s claim, as a
male to be so appointed. As | point out above, appointing her would fly

appellant’s environment and would have aggravated the overrepresentation of
whites in level 9. In fact, the black candidates had an unquestionable claim to
be appointed over Barnard in keeping with the Employment Equity Plan and
she has readily conceded this point. Discriminating against Barnard in the

circumstances of this case was clearly justifiable.
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[43] National Instruction 1 of 2004 provides another basis pointing to what the
National Commissioner should have done in this matter. Section 5 (7) states
that the National Commissioner is under no obligation to fill an advertised
post. Section 13 (7) further states that, if the National Commissioner does not
approve the promotion of a recommended candidate, he or she is at liberty, if
he deems it necessary, to promote another candidate of his choice from the
list of recommended candidates submitted by the panel or direct that the post
be re-advertised. It is clear from this provision that the National Co ioner

Commissioner overlooked the appointment of a reco

the basis that the appointment did not address re

second best candidate from a designated group, coprt held that the panel
had the power merely to make recomm%jo;w. Further, the power to

appoint was vested in the divisional ner, who was entitled to

deviate from the panel’'s recommeg@atign.§His deviation in this instance was

found to be rational and justifi lew was confirmed by the Labour

Appeal Court when this decj s appealed against.’®

[44] | should also point out t tatement advanced by the Labour Court that
there mustbe ar al capnection between the equity plan and its objectives
was not raise e requiring determination. That issue arises if there
is a legal challen o the plan which was not before this Court. A reading,

<

afted with due consideration of rationality and reasonableness. It is

e appellant's Employment Equity Plan demonstrates that the

t was drafted with due regard to the appellant’s workplace dynamics

and identifies the gaps requiring attention as well as providing for a
Vogramme of action that is time bound regarding the closing of the gaps
identified. The issue rather is whether there is a rational connection between

the transformational goal of promoting the achievement of equality by

ensuring equitable representation of designated groups in all occupational

14(2010) 31 1LJ 1230 (LC) at 1237 A-C.
'* Unreported judgement DA18/2010.



[45]

[46]

20

categories and levels in the appellant’'s workforce on the one hand and the

means used to achieve that goal on the other hand.

It cannot be argued on the facts of this matter that the appellant’s
Employment Equity Plan seeks the appointment of only black employees
irrespective of other criteria. One of the criteria set out in the plan is the
suitability of candidates. That to me suggests that should a black candidate be

unsuitable that candidate will not be appointed. This is also @ in
a

National Instruction 1. Clearly, as was aptly argued by counsel f icus,

the Employment Equity Plan does not sanction mediocrity o

Manifestly this was not the case with the two black candi in this case.

The Labour Court’s conclusion that the faj ppoint Barnard
compromised service delivery is also miségnstitued. The National
Commissioner is the accounting officer of t?@lam and is the only person

who is answerable regarding service deli ers. It is not open to a court
to ‘second guess’ a decision that F% post will or will not compromise
service delivery. In this case t tl Commissioner, as the responsible
accounting officer, decid oty to fill the advertised post which he
subsequently withdrew event, | am of the view that the National
Commissioner was the ¥0nly person well-placed to determine if service

delivery would romised by the failure to fill the post and his decision

that this uld be so is unassailable. Frankly speaking that is his
prerog ould he be incorrect in so deciding and imperil service
deli a@esult, he is answerable to his accounting authority, being the
i%nd ultimately to Parliament. The National Commissioner is similarly
able in that manner should he fail to achieve the targets set out in the
ployment Equity Plan. Our role as courts is to determine if any conduct,
alleged to be based on an Employment Equity Plan, for instance, is justifiable
in terms of that plan such as we have here. It is not open to a court to dictate

to the National Commissioner that he is compromising service delivery and

should fill a post.
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Conclusion

[47]

[48]

[49]

The Labour Court clearly misconstrued the purpose of the employment equity
orientated measures by decreeing that their implementation was subject to an
individual's right to equality and dignity. This misconception is highlighted in
this case, where the individual concerned is a white woman, whose group was
overrepresented in level 9, and who was clearly advantaged by past unfair
discriminatory laws. Importantly she did not hope to be appointed#as there
were two appointable black candidates from designated groups. waskalso
aware that black candidates were targeted for the post for w 'Q&pplied
and which target was within the conscripts of National b’on of 2004.
Il

Insofar as the issue of costs in concerned, it is my, he matter raised
important questions regarding our Constitution asWvell jas the applicability of
employment equity orientated measures. F%sreason, it appears justified

to make no order as to costs.

In the circumstances, it appears eminéntlygustifiable to uphold the appeal and
the following order is granted;

1 The appeal is up

2 The orde e Labour Court dated 24 February 2010 is set aside and
in its ste following order is granted

‘ cation is dismissed;

%here is no order as to costs.’
Vx There is no order as to costs.
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Mlambo JP

Davis JA and Jappie JA concur in the judgment of Mlambo JP
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