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Introduction

[1] This is an appeal against the judgment of thebdur Court
(Molahlehi J) dismissing the application to reviamd set aside an

award handed down by the commissioner ( the semsmbndent)



[2]

[3]

of the Commission for Conciliation Mediation andoftration (the
CCMA). The commissioner had found that the disnhisdathe

third respondent was substantively unfair and @d¢ine appellant
to reinstate the third respondent retrospectivelyhe date of his
dismissal to the position he held prior to his dssal on

conditions no different to that which governed @&msployment on
the date of his dismissal. The commissioner alskered that the
appellant pay the third respondent back pay froendate of his
dismissal to the date of his reinstatement.

Background

The appellant company provided services to I8C@n iron
producing company. The exact nature of the servgest set out
in the review papers nor was it set out at thetmatoon hearing,
save that the services provided by the appellatf8@OR included
servicing and operating ISCOR’s machinery and dpeyaa

scanner linked to its furnaces.

In providing the services to ISCOR, the app#iaemployees had
to observe the rules binding on ISCOR’s person@ele of the
rules was that any private property brought onfoQ®’s premises
had to be declared on a prescribed form known“82 800 form”.
This form serves as a security clearance wheneam lirought into
ISCOR’s premises is removed from the premiseshénatbsence of
a “B2100 form” an employee must obtain a “gateaséenote” that
Is issued by his or her manager to remove any bemof the

ISCOR premises.
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[6]

[7]

[8]

The third respondent carried out the dutiesaofservicer and
machine operator for the appellant at ISCOR. OnFgbruary
2005, while approaching his motor vehicle, he wepEed by
ISCOR’s security officer and was found to be ing@ssion of a
box labelled “Dysan 100 discs”. This box containgbat was
commonly referred to as “floppy discs”. The “flopgdiscs” (Discs)
are today’s equivalent of computer discs which aimninformation
that can normally be read on a computer. The thespondent
admitted that he was taking the Discs to his metdricle. As a
result of the admission, the third respondent wahipited from

entering ISCOR’s premises.

On the day of the incident ISCOR wrote a leti@rthe appellant
and advised it that the third respondema$ found in possession of
goods ... which he wanted to remove from the pesnigthout a
gate release note or authorizatiordnd consequently the third

respondent would ndbe allowed to enter the premises anymore.”

The appellant then charged the third responaetit misconduct
alleging that he was irfunauthorized possession of company
property on 11/2/2005";and, for “bringing the company into
disrepute”.

A disciplinary hearing was held on 7 March 200Bhe third
respondent was found to be in unauthorised possesSicompany

property and was dismissed.

The third respondent did not utilise the in@rappeal process and

referred the matter as an unfair dismissal disfutbe CCMA first



[9]

[10]
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for conciliation and then when conciliation failéol resolve the

dispute, to arbitration.

The arbitration proceedings

The evidence

At the arbitration hearing one, W.J. Van Wave(¥an Waveran),
gave evidence on behalf of the appellant and thid tespondent
testified on his own behalf. A transcript of théeimal disciplinary
hearing was also handed in at the arbitration. &héence of Van
Waveren was that the third respondent was awatheofule that
he was not allowed to take any private property it6fCOR

premises without completing the “B2100 form” andlie absence
of the form nothing could be removed from the ISC@@mises

without a “gate release note”.

Van Waveren’s testimony was further to theeeffthat the Discs
found in the third respondent’s possession werepttoperty of
ISCOR. According to him, at least four of the Disesre marked
“LR2000". These markings indicated that those Disostained
software to the scanner which was operated by Wianm (Waveren)
and only accessible to him and the ISCOR engingestaff.

Another Disc was marked “blokwerf” which is a naofea specific
plant within ISCOR premises and yet another Diss waarked

“skrotwerf” which is a name of the scrapyard withBCOR.

The third respondent’s evidence was to theatfthat he had found
the Discs outside the ISCOR premises, more paaticala rubbish
bin near to where he resides. Because he did noteosomputer,
he handed the Discs to his friend Mr Thomas Delitaa co-



employee, who has access to a friend’s computansimect them
as he thought the Discs might contain games. Mrhl2glo was,
however, unable to inspect the Discs because thgpuier, to
which he may have had access, was in a state ocdpdis. Mr
Delihlazo, according to the third respondent, medrthe Discs to
him and did so at the work place (ISCOR). Aftereremg the
Discs the third respondent was on his way, takirggiscs to his
motor vehicle, and doing so openly when he waspsdy the

security guard.

[12] The above evidence notwithstanding, the caossmner records the

[13]

following as being part of the evidence led by tified respondent:
“A friend of his [the third respondent’shad found these discs
outside ISCOR premises among some magazines im arial
asked the Applicanthe third respondentjo check what was on
it...”

Additionally, and from the transcript of theb#ration hearing it
appears that after the two witnesses testified, cthrmissioner
stated that before he hears closing arguments h&like to view
the Discs. The transcript also indicates that tise$could only be
viewed at ISCOR premises because the Discs woulg wwark
“‘on the machine itself.” The transcripts also reflect that the
commissioner did not view the Discs and that necipn thereto
was raised in the closing argument that was predeat a later

date.



The commissioner’s findings

[14]

[15]

[16]

The commissioner found that the third respandeas aware of the
rule that no person was entitled to take any peiyabperty into
ISCOR’s premises without completing the “B2100 fbmon, in its
absence, remove anything from ISCOR’s premisesowith “gate
release note”. He then found that the third respohtad breached
the rule but said that the rule was not breachéllyibecause the
third respondent had openly carried the box with Ehscs to his
motor vehicle. The commissioner concluded that hes wot
satisfied that the breach of the rule justified themissal of the
third respondent and thus found the dismissal anbistly unfair.
The dismissal was found to be procedurally faimaschallenge
was raised in that respect at the arbitration &edttanscript did,

on the face of it, evince a procedurally fair heguri

With regard to the ownership of the Discs dmether or not the
third respondent’s possession wasunauthorised” the
commissioner states that because the third responaalked
openly with the Discs in his hand‘@ould hardly be the actions of
a person trying to steal company informatioihd that“the
Respondent has failed to convince me that the disctained

confidential information relating to the client’perations.”

Having found that the third respondent hadintentionally
breached a rule, the commissioner then stated“imadeciding
whether or not the Applicant [the third respondestjould be
dismissed, the following factors need to be takém account: the
Applicant’s length of service, in this case 16 gedis disciplinary

record which is clean and most importantly, thecemstances



under which the conduct was committeditie commissioner went
on to state that dismissal was reserved for sefi@rsgressions
like theft, dishonesty, physical assault and endang the safety
of others and concluded that a final warning wduwde been the
appropriate sanction. The commissioner howevdeddb impose
any sanction and ordered reinstatement as recaae@r in this

judgment.

The Labour Court

[17] The appellant sought to review and set aslie dward of the
commissioner on a number of grounds. One of thergte which
was emphasised by the appellant was the commis&dadure to
view the Discs and to nevertheless find that thepaoadent had
failed to prove that the Discs contained confid@niinformation.
However, the two critical grounds upon which it gbuto set aside
the award were: (i) the commissioner’s failure dosider all of the
evidence before arriving at his decision; andt(igt the award was

not justified in relation to the evidence preserdaethe arbitration.

[18] The Labour Court took the view that ttmmmissioner gave the
parties a fair trial” and that his failure to view the Discs did not
result in either party being prejudiced, more gatarly neither
party appeared to object to the commissioner’sifaito view the
Discs at the time that closing arguments were ptese The
Labour Court also said that an incorrect recordadvadence did
not per se render an arbitration award reviewable and after
surveying the evidence took the view that the irexirrecordal of
the third respondent’'s evidence did not materialyect the

conclusion reached by him because the third resgpdneas found
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“guilty as charged” The Labour Court then went on to consider
the appropriateness of the sanction with respeittedreach of the
rule which the commissioner had found the thirdpoeslent to
have committed and found that the commissionerccowt be
faulted in finding that there was no dishonestyoiued in the
misconduct committed by the third respondent anerefore
concluded that the decision of the commissioner mgdone that a
“reasonable decision maker in the position of tbhenmissioner

could not reach”.

The Labour Court thus dismissed the applicatiath costs. The

matter is now before us with the leave of that tour

The Appeal

[20] The appellant argued that the commissioner mitad a gross

[21]

irregularity in that he recorded “evidence” thatswent presented at
the arbitration hearing and drew a conclusion bakeceon. The
appellantinter alia also argued that the only justifiable finding
based on the evidence presented at the arbitdagianng would be
that the third respondent had committed the misgondlleged by
the appellant and dismissal was the only apprapsanction for

that misconduct.

Firstly, it is clear to me that the Labour QCberred in finding that
the third respondent was fouriduilty as charged” What the
commissioner found was that the third respondalgddo comply
with a rule that required him to have proper ausiaiion to

remove items from the company premises. The firgliog the
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commissioner pre-supposed that the items beingvedwere his,

whereas the charge was a slightly watered downoreds theft.

From the testimony presented at the arbitratibis evident that
the third respondent was found in possession aixaodh Discs, at
least six of which were the property of ISCOR, ¢meployer of his
employer and that he intended removing this bomffSCOR. The
crucial question is whether or not the third resfgrt was in
lawful possession of these Discs, and not whatosagained in the
Discs. In this regard the evidence led by the dapelvas that the
Discs were the property of ISCOR: two of the Disleslt with

ISCOR departments and four others dealt with méaguand

maintaining the furnaces; that only the appellantithess and
ISCOR engineers were entitled to be in possesdidinose Discs;
and, that the Discs could only be viewed on theORG:omputer.
The next issue was how did the third respondentectonbe in
possession thereof? According to the third resporgl@vidence
he found the Discs in a bin. What he was doing &egwng in a bin
Is beyond comprehension. Secondly, the bin in whigltlaims to
have found the box of Discs was the one near tbop $n the
vicinity of where he resides and not at the ISCORBnpses. It
takes a leap of faith to believe that Discs unterdontrol of one’s
employer would find its way to a rubbish bin neadbghop near

one’s residence.

If the third respondent is to be believed, aoly does he then take
possession of these Discs from the bin, he ask®#élihlazo to

inspect the Discs on a computer owned by his fri¢ha
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Delihlazo’s) to ascertain if there were any gameshe Discs. To
what end did he want to establish this when herdgitlown a
computer to operate the games is not known. Acogrdd him,
because Mr Delihlazo could not get access to a atenphe
brought the Discs back to work. Everyone knew ihgirivate
property is brought into ISCOR a form needed tocbmpleted.
Why did Mr Delihlazo not fill in the form, or if hdid why was it
not produced at the hearing. Mr Delihlazo was radied to testify
at the arbitratioh In any event, if the possession by the third
respondent of the Discs was as innocent as he extbwiny did he
not seek to view them at work to ascertain if tlioeptained any

games.

The version of the third respondent was clead farfetched that
the only reasonable conclusion that can be draam ft is that he
had lied at the arbitration hearing. Consequerlig, only logical
deduction that can be made from the evidence piedent the
arbitration was that the third respondent was aw#ry least guilty
of being in unauthorised possession of ISCOR’s gntyp that is,

he was guilty of the charge preferred against him.

In the matter o6idumo and Another v Rustenburg Platinum Mines
Ltd and Othersit was held that a court would only review and set
aside the decision of a commissioner if it is fotimat the award is
“one that a reasonable decision maker could nathfeaut, in
arriving at that conclusion the court must deteemwrhether or not

the commissioner had due regard to all of the exddethat was

! Mr.Delihlazo did testify on behalf of the thirdsgondent at the internal disciplinary hearing bst h
evidence differed from that of the third respondardrucial respects.
22008 (2) SA 24 (CC)
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properly placed before him or her. Where a commirs=i records
the evidence led before him totally incorrect ahd evidence is
material to the determination of the misconducgntlitlearly the
commissioner has committed a gross irregularityctviienders his
decision liable to be set aside. How the third oesignt came to be
In possession of the Discs was a material issubaanisconduct
charge levelled against him and the commissioneritgtotally

incorrect, what he records as being the evidendddiethe third

respondent was not led at the arbitration hearing d&t the

disciplinary hearing. This error on his part evima failure to
consider the evidence properly before him and tlanglers his

award liable to be set aside.

An evaluation of the evidence, as | have szadier can lead to
only one conclusion and that is, that the thirdpoeslent had
committed the misconduct of being in unauthorisedspssion of

the property of ISCOR as found by the DisciplinEigaring.

Turning then to the issue of sanction, it & that the sanction
should be that of the commissioner. In this mattae

commissioner correctly indicated that dismissal as drastic
measure and must be reserved for serious tranggres$here can
be no doubt that, had he properly considered thderue and
came to the only conclusion that | believe he sthtnalve come to,
with respect to the misconduct, then he would hfend the

transgression committed by the third respondentemsly serious
compounded by the giving of false testimony. Notyotid the

third respondent lie about where he found the Disus continued

to maintain his innocence; he was in possessiopraperty that
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was not owned by his employer but ISCOR that hadraoted his
employer to provide a service, thus potentiallking the possible
continuation of his employer’'s contract with ISCOMth the

possible prejudicial consequences to his fellowkeos. The third
respondent was clearly dishonest. His 17 yearsmwice and clean
record cannot, in my view, serve to lessen theoasness of his
misconduct and save his employment, particularheneNSCOR

has indicated that it will not allow him to retumits premises.

[28] In the circumstances dismissal is the onlyrappate sanction for
the misconduct committed by the third respondedtassuch | am
of the view that because the evidence presentdaeadrbitration
hearing could also only lead to the finding tha thsmissal of the

third respondent was for a fair reason.

[29] While | am cognizant of the fact that the LabdCourt or the
Labour Appeal Court should not substitute its denidor that of
the commissioner, | am the view that it may do doerg the
factors as set out in Baxter: Administrative Cawe present, these
include:

()  where the end result is any event a foregomelcgion and
it would merely be a waste of time to order theunal or
functionary to reconsider the matter;

(i)  where further delay would cause unjustifialpeejudice to
the applicant; or,

(i) where the court is in a good position to reathe decision

itself.

% Baxter: Administrative Law'3Edition at pages 682 to 685 and the authoritieseih cited.
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[30] In this matter all of the factors listed inettabove paragraph are
present and it would thus serve no purpose to teeematter back
to the CCMA for a rehearinglbeit by a commissioner other than

the second respondent.

[31] Finally with regard to costs in terms of landaequity | believe this

IS a matter in which there should be no order aD#bs.

Order
[32] In the result | make the following order:
(i) The appeal is upheld
(i) The order of the Labour Court is amendedead as follows:
“(a) The arbitration award dated 20 May 2006 issued
by the Commission for Conciliation, Mediation and
Arbitration under its case no GAJB 8996-05 is hgreb
reviewed and set aside and replaced with the
following:
‘The dismissal of the employee party was both
substantively and procedurally fair.’
(b) There is no order as to costs.”

(iif) There is no order as to costs in the appeal.

Waglay DJP

| agree.

Zondi AJA



| agree.

Molemela AJA
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