IN THE LABOUR APPEAL COURT OF SOUTH AFRICA
Held in Durban

Case no: DA 8/07

In the matter between

N. Narainsamy Appellant

And

Mutual & Federal Insurance Company Ltd Respondent
JUDGMENT

ZONDO JP

Introduction

[1]

This is an appeal from a judgment of the Lab&ourt in an
application that had been brought by the respondenhave
reviewed and set aside an arbitration award thdiblean issued by
the Commission for Conciliation, Mediation and Aration (‘the
CCMA?™") through one of its commissioners, B. PillememheT
arbitration award related to a dispute that thesapt had referred
to the CCMA for conciliation which was later folled up with
arbitration when conciliation failed to produce esalution. The
dispute was between the appellant and first resgandnd was
about the fairness or otherwise of the appelladissiissal by the
first respondent. The reference to the first regeonis a reference

to Mutual and Federal Insurance Company Ltd, thpebgnt's
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[3]

former employer. Although the record and the psirtleeads of
argument reflect Mutual and Federal Insurance Comps the
only respondent, and in that way give the wrongraspion that
this matter relates to a trial in the Labour Caastopposed to a
review application, there were two other partiethm Court below,
namely, the Commission for Conciliation Mediationnda
Arbitration and the commissioner who arbitrated dispute. They
were the second and third respondents respectivélye

commissioner found that the appellant’s dismissa$ wnfair and
ordered the first respondent to reinstate the &popel

retrospectively.

The first respondent was aggrieved by the eabdn award. It
brought an application in the Labour Court to héwe arbitration
award reviewed and set aside. The appellant oppdbat

application. The review application was successfmd the

arbitration award was set aside. The appellantrieged by this
outcome of the review application, applied unsusitgly to the

Labour Court for leave to appeal. It subsequendtitipned the
Judge President of this Court for leave to appedl this Court
granted her leave to appeal against the whole efutigment of
the Labour Court. Before considering the appeas recessary to

set out the facts of this case.

The facts

The facts of this case are brief and largelynowmn cause. In the
arbitration before the third respondent the partiasded in an
agreed set of facts. The appellant was employedthiy first

respondent in 1994. She was dismissed from thieréspondent’s
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employment on the 4May 2003. At the time of her dismissal,

the appellant was employed as a cashier.

In December 2002 the appellant indicated to @iements who
was superintendent, Durban Accounts, that she widtddto have
leave from the 28March to the ¥ April 2003. Clements indicated
that leave Would be authorised closer to the timé The quoted
part of this sentence is taken from par 6 of theed) statement of
facts between the parties. The quoted part wasealied upon to
suggest that the appellant was by virtue thereahtgd leave for
the period that she had requested. It must be takenean that
consideration as to whether or not authorisatiantfat period
should be granted was going to be given closerh& geriod

requested.

In February 2003 the appellant was informedway of an e-mail
from Vanessa Jacobs, her immediate superior, antoSeHead,
Accounts Department, that she would not be alloteethke leave
during the period that she had requested, tha2dsMarch — 7
April 2003. As an alternative she was offered letorethe period
1-9 April 2003. She was not happy with this resgons her
request. She thereafter made representations t®Roxana Vahed
who was the Accounts Superintendent as a reswithath Vahed
granted the appellant leave for the period 28 Mare@hApril 2003.
The appellant made further attempts to obtain thargl 4" April

as leave but these were unsuccessful.

Before going on leave the appellant informecr@énts that she

might not be able to return to work on thé& Rpril. An



arrangement was then made between the two thdeirevent of
such eventuality materialising, the appellant woldkphone Ms
Jacobs on the morning of th& 2\pril. She went away on leave.
On the %' April 2003 she asked her brother-in-law at aboth3D
to call Jacobs and advise her that she would nat berk on that
day and would be back at work only on tHeApril. This meant
that she was to be away for the full period for eithshe had
wanted leave including days for which no authoisafor leave

had been granted.

[7] The appellant returned to work on Monday tHeApril 2003. She
then filled in a form for an application for leaiverespect of the'
and 4" April 2003 as the leave that she had been gramgedfor
up to the 2 April 2003. She handed the completed form to
Heather Fountain who wadAtting Branch Manager’, Durban

Accounts, who signed it at a later stage.

[8] On the & April 2003 a disciplinary inquiry was convenedvhich
the appellant was charged with absence from workher3® and
4™ April without authorisation. The appellant had beavay on a
holiday at Sun City during her leave and on tHe\Bril. On the 4
April she returned to Durban. In order to obtaie tfleave that
Vahed granted, the appellant had lied and saidgthatneeded to
be in Johannesburg in Court in connection withappearance in
Court of suspects in the case relating to the nusfl@er brother.
This was what she had said to Vahed but the trath tlat she was
going on a holiday — and to Sun City — not Johabues
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[9] In the disciplinary hearing of the™8April 2003 the appellant
repeated to Clements and Fountain the lies shetdiddvVahed
about what she wanted leave for. The appellanttsaidon the 23
April 2003 she wasiti Court ( in Johannesburg all day...and
was unable to make the call to the company and “(her) legal
advisor...stepped out of the Court room to make theall”. The
appellant was not disciplined for her absence fuwonk and she
was asked to keep the inquiry confidential. Thesier that the
appellant told the inquiry was all a lie. The ajg@ had not been
in Court and the person who she asked to teleptt@eompany
was not her legal advisor but her brother-in-lavecérdingly, it
was not true that that person hatepped out of the Courtroom”

to make the call to the company.

[10] Clements was away on leave from the day d&fierdisciplinary
inquiry until the 28 April 2003. Upon her return to work she and
Foutain discussed the explanation which the apmehad given
them in the disciplinary inquiry for her absencenfrwork on the
3 and 4" April. A decision was taken to report the matiemMr
Gary Slater of the Forensic Department on tH& Nldy 2003. This
was done. Thereafter Slater formulated a numbenquestions
which were to be handed to the appellant to anster.questions
related to her explanation for her absence fromkwdihese
included the identification of the Court that shedisaid she had
attended, the furnishing of the case number, whethe was a
material witness in the case and whether the ladpksor who had
called on her behalf on th& 3\pril was a practising attorney. The
appellant’s response was that she could not pravicEse number,

could not say which court she had attended andstiathad been
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unable to make the call herself on tH&Aril because she was in
court. In other words the appellant continued vindr dishonesty

and perpetuated the lies she had previously told.

Slater was not satisfied with the appellantssponse to his
questions which the appellant provided. On thd' Xay the
appellant was suspended from work on full pay pemnda
disciplinary inquiry. On the 23 May she was charged with
“serious misconduct arising out of gross dishonesip that on

or about 8 April 2003 you made false statements tgour
superior relating to your whereabouts on 3 and 4 Apl 2003
thereby irretrievably damaging the trust relationship”. The
disciplinary inquiry was held on the 13une 2003. The appellant
did not ‘come clear but persisted in her act of dishonesty and in
effect insisted that her story was the truth whemais in fact a lie.
She was found guilty. On the 24lune 2003 she was summarily

dismissed.

Arbitration

In a subsequent CCMA arbitration before thiedtllespondent the
appellant admitted for the first time that what dre told her
superiors and in effect the explanation she hacemgiat the
disciplinary inquiry of the 8 April was a lie. In effect she admitted
having acted dishonestly. The parties simply askie
commissioner to decide what the appropriate samcii@s or
should have been. This means that in effect thetoguethat the
commissioner was called upon to determine was vehetismissal

as a sanction had been appropriate in this case.



[13] | have already said above that the commissiémend dismissal to
have been substantively unfair in this case, that @dered the
reinstatement of the appellant and said that haréwas to serve
as a written warning to be placed in the appelafie.

Labour Court proceedings

[14] In the review application that was broughtdsefthe Labour Court,
the first respondent attacked the award on a nurobgrounds.
The Labour Court, per Gush AJ, granted the revigmlieation and
set aside the arbitration award. Quite correctlysi AJ viewed
the appellant’s misconduct very seriously which déferent from
the way that the commissioner had viewed the mibech In para
13 of his judgment Gush AJ said of the commissisner
conclusion:

“The 2" respondent’s conclusion that she could not see
why the applicants Fountain and the % respondent
could not work together or why the employment
relationship had broken down, demonstrates a
misunderstanding of the consequences of the ™3
respondents conduct. Dishonesty goes to the root tife
employment contract and the applicant was entitledo
take the view it did. The question is not whether
Fountain and the applicant can work together but raher
whether the trust relationship between the applican“the
employer” and the 3¢ respondent had been destroyed.”

[15] Then in paragraphs 15 and 16 of his judgmearghAJ said:
“[15] It appears as if the 2¢ respondent sought to justify

her imposition of a written warning, in place of
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dismissal, by playing down the extent to which the
third respondent had been dishonest. She refers to
her as “not a good liar” and that “she chose to fib.
The evidence suggests the nature and extent of the
dishonesty of the % respondent was far more

serious than merely a fib, by an incompetent liar.

[16] The 2 respondent concludes that the sanction of
dismissal induces a sense of shock. This conclusion
however stands in stark contrast to the references
in the record that the third respondent persistenty
maintained that the reason she continued to lie
(and embellish the lie) was that she believed that
she would lose her employment if she confessed to
the original lie. It is clear therefore that both the
applicant and the 3 respondent understood the
consequences of her action to be a probable
dismissal. The &' respondent could not on her own
evidence have been shocked by her dismissal. For
the 2" respondent then to be shocked, in these
circumstances is neither warranted nor justified.”

As | have already indicated above, Gush AJ reviewadl set the

arbitration award aside.

The appeal

In the arbitration the first respondent le@ #vidence of Fountain.
The appellant also gave evidence in support ofcteem of unfair

dismissal. The oral evidence was in addition to stegement of
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agreed facts that the parties submitted to the aesiomer. The
commissioner concluded that dismissal as a sanct@s
inappropriate and unfair and ordered that the dppelbe
reinstated and paid compensation. She orderedh#vahward be

deemed to be a written warning for the appellamisconduct.

The commissioner said in her award that Faantastified that, if
the appellant had, on returning from leaveprfie cleafi and
admitted her dishonesty, she would have given hearming and
docked two days’ pay from her salary. The commissicaid that
this was of great significance to her. She said:
“Of great significance to me is that fact that for he more
serious misconduct of taking extra leave, when thig/as
expressly refused, the [first] respondent did not@nsider
that such warranted dismissal and intended to impas a
written warning, irrespectively of the explanation. It is
against that norm that the sanction for giving a fise
reason for taking leave must be assessed.”
The commissioner’s reference to taking extra leafen this had
been expressly refused is a reference to tharél 4' April when
the appellant was supposed to be back at workiutat return to
work. The commissioner says that the miscondudteirig absent
from work when permission to be absent from workl Heeen
expressly refused is more serious than the aasbbdesty that the
appellant committed. | take a different view. Iy mew an act of
dishonesty is far more serious than absence fromk despite an

express refusal of authorisation for leave.
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The commissioner also said that she also tatk account the
Respondent’s disciplinary code and procedure whichlists
dishonesty largely as actions of fraud and misappmriation
(certainly very different to fabricating reasons fa leave and
which also recommends that the Respondent implemend
process of ‘progressive discipline’ when determinig a
sanction” | am not sure what the commissioner was refgrtmin
this regard because the first respondent’s dis@p}i code has got
SD — which | think stands for summary dismissabr dll acts of
dishonesty listed therein. The code makes it dleat the list of
acts of misconduct is not exhaustive. Accordinghg disciplinary
Code does not support the commissioner’s decisodrianconfirm

dismissal as a fair sanction for such misconduct.

The commissioner also took into account thet that the appellant
had a clean disciplinary record over nine yearseavice at the
time of her dismissal. In my view, where an emp®y® guilty of
serious dishonesty or an act ofjr6ss dishonesty, then as a
general rule his or her length of service or heaclrecord does not
weigh much. There may be exceptions to this buthout any
doubt, this case does not fall under any such dixcep The
appellant was dishonest to Vahed when she provitledfalse
reason she advanced to her in order to obtain geloleave. She
was also dishonest when she said that her bratHemi was her
legal adviser. She was dishonest when she saidhiedtad been in

Court in Johannesburg.

The appellant returned from leave and contthueith her

dishonesty in the disciplinary inquiry of the" 8April 2003.
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Subsequently, in answering Slater's questions tippeléant
continued with her dishonesty. A second discipimiaquiry was
called and she persisted with her dishonest condiftér the
disciplinary inquiry she still did notcome cleal. When she
referred the dismissal dispute to the CCMA, sHedt not “come
cleari. She only admitted her dishonesty at the arbarat

[21] In my view, when regard is had to all the amtstances of this
case, the appellant made herself guilty of extrgnmetrious
misconduct involving gross dishonesty. This wasnemted with
her work because it was directed at her employédrveas done so
that she could obtain some employee benefit iadevhich she
was otherwise not going to get at the time thatwsheted it. She
was employed as a cashier and, apparently, workidowv
supervision. This meant that the employer needdtush her even
more than may have needed to be the case if shiekedvamder

supervision.

[22] Counsel for the appellant sought to argue thas a mitigating
factor that the appellant took the step of havihg tompany
telephoned on the®3April 2003 to advise that she was not coming
to work and this would have enabled the employdake steps to
get somebody in her place for thé &nd 4" April. This may be so
but, in the light of the seriousness of the misembdand the fact
that it was perpetuated over a long period, | dothimk that that
factor weighs much when regard is had to all of tither

circumstances.
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The commissioner also said that it was dforisiderable
importance” to her that Fountain had said that, if the apgpelhad
“come cleafi at the first disciplinary inquiry (i.e. on thé"&pril
2003) she would have forgiven the appellant. Thearassioner
said that Fountain ought to have forgiven the dppel It is not
clear why Fountain ought to have forgiven the dppélwhen the
latter did not tome cleafi at the first disciplinary hearing but in

fact perpetuated her dishonesty far beyond that.tim

The commissioner gives other reasons for hecisibn that
dismissal was not fair. | do not propose to de#thwach and every
one of them. However, | have taken them into act@mnd am
satisfied that they do not justify the conclusian which the
commissioner came. | simply want to make one or two
observations. The commissioner said that in thge cdismissal
was wholly inappropriate as a sanctionShe said that itifiduces

in me a sense of shoé¢k

The view that the commissioner took of the @gmt’'s dishonest
conduct and the view | take of it are diametricallyposed. The
commissioner said that the fact that the employepoised the
sanction of dismissal for the appellant’s dishomestduct induced
a sense of shock in her. What induces a senseook sh me is the
fact that the commissioner not only thought thandssal was
inappropriate in this case but that it induced asseof shock in
her. Indeed, later in her award the commissionferned to factors
that | would regard as aggravating factors butdideso as if she

regarded them as mitigating factors. The commissisaid:
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“[The appellant] gave a fabricated story to Vahedabout
reason for her need for leave, and when once caugimt
the lie, was forced to perpetuate it at the disciptary
hearing and even after that. The lie grew and grewas the
Respondent’s forensic department investigated her
explanation and in my view created, out of all proprtion

to the misconduct, a mountain out of a molehill.”

It seems that the commissioner had no appreniaof the
seriousness of the appellant’'s dishonest conduus Was very
serious misconduct involving dishonesty perpetrateyl an
employee employed in a position of trust involvigrking with
the employer’'s cash. The dishonesty was perpetuated weeks

and was persisted in over two disciplinary inqirie

It is true that the commissioner was the ot wad the power to
decide whether dismissal was a fair or appropsatection. It is
also true that generally speaking the Labour Cauould be
required to defer to the CCMA when it comes to aiglen as to
what the appropriate sanction is. However, the Lal@ourt is
entitled or even bound to intervene where the emich of the
CCMA that dismissal as a sanction in a particuksecis unfair is
one that a reasonable decision-maker could nohrdaany view
this is such a case. When regard is had to allattts of this case a
reasonable decision-maker could simply not concluteat
dismissal as a sanction was unfair. Accordinglg,dkcision of the
Labour Court to review the award and set it asids @orrect. With
regard to the costs | am of the view that the resoents of the law

and fairness dictate that the appellant should pfag first
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respondents’ costs. In the premises the appealsmissed with
costs.

ZONDO JP

| agree.

PATEL JA

| agree.

KRUGER AJA

Appearances
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