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[1] This is an appeal against the judgment of tabdur Court upholding an

award by the first respondent that the dismis$dhe third respondent

was substantively unfair, and ordering the apptliarpay compensation

of R64 000, equivalent to four months’ salary. TWwe related questions

which arise for decision in this case are firsg #ppropriateness of the

sanction of dismissal in the circumstance and scthre question



whether a reasonable arbitrator could have conteet@onclusion which

the first respondent reached.

[2] The third respondent was employed by Famocqg)(Ptd as a sales
manager in a division trading as Network Field Mdikg. She started
working there on 1 September 1998. The appellanse€CCorporation, of
which Cheryl Gaw was a member, bought the NetwoekdRVarketing
division of Famoco (Pty) Ltd in February 2003, ahdt division was
transferred to Cheryl Gaw Agencies CC as a goingcem in March

2003. The third respondent was dismissed on 121(0%.

[3] The conduct of the third respondent complainédvas the selling of a
product called “Loose it”, from October 2002 to dary 2003, which was
not sold on behalf of Network Field Marketing, amthich the third
respondent, as a sales manager, asked the satesematives working

under her if they would be interested to sell stoasake extra money.

[4] After the Close Corporation took over the besis, Ms Gaw for the first
time became aware of the third respondent’s invokm in the sale of
“Loose it” on 17 June 2005 when one of the empleye&o resigned,

Christelle Streal, told Gaw about the sales. One tlo¢ sales



[5]

representatives Monica Mare, who sold “Loose ittialg that period, was

merely counselled by Gaw, and given the positiofsales supervisor”.

The third respondent received a notification atiend a disciplinary
enquiry on a charge of misconduct: “gross dishgnest that you
conducted your own business in Network Field Markgetime in 2002-
2003". At the disciplinary enquiry she was convittand the sanction
was summary dismissal. The third respondent toek rttatter to the
Commission for Conciliation, Mediation and Arbiicat (“CCMA”)
(second respondent) where the first respondentdfdlie dismissal to be
substantively unfair and ordered the appellantay four months’ salary
(R 64 000) in compensation. The first respondedéad the appellant to
pay third respondent’s costs. The main findingghaf first respondent
were the following:
“This dismissal was unfair under the follagiireasons:

(1) I hold a strong opinion that Labour disputesento be dealt with

totally different from criminal matters. In crimihdaw a crime is

punishable no matter the duration whereas in ladawr is not

necessarily the case.

(2) The applicant was harshly dealt with for a ¢hyear old offence,

which was unfair and unreasonable.



(3) The offence occurred before the present manageought the
respondent.

(4) The respondent suffered no prejudice or harna assult of the

applicant’s conduct then, under the old employée 8Sever repeated
the same offence with the new employer.

(5) If this offence was recent, | would have dediae favour of the

respondent for numerous serious reasons”.

[6] The appellant took the matter on review to tladour Court. The Labour
Court held that the conclusions of the first regfmn were rationally
connected to the evidence. The Labour Court seleatie costs order
against the appellant made at the CCMA, but otlsavieft the order
made at the CCMA intact. The Labour Court orderedappellant to pay

the costs of the review.

[7] The appellant now appeals against the judgneérnthe Labour Court,
with leave of that court. Mr Beaton on behalf of #ppellant argues that
the reasons advanced by the first respondent do jusiify the
conclusions drawn from them. He refers to threesiclrations which he
submits led to the finding of the first respondérdt the dismissal was

unfair:



(@) The length of time between the conduct complhiaf and
the dismissal some two and a half years.

(b) The fact that there was different managemeinheatime of
dismissal (the Network Field Marketing Division wiken
over by Cheryl Gaw Agencies CC).

(c) The fact that Apellant suffered no prejudicecdnese the
conduct occurred under the previous employer.

The appellant’s case is that the reasons adduc#ukelyrst respondent do not
justify the conclusions drawn, with reference $mlumo and Another v
Rustenburg Platinum Mines (Pty) Ltd and Others (2007) 28 1LJ 2405 (CC)

paras [105]-[110].

[8] Mr Beaton contends, as to the delay, that st fespondent should have
considered whether the delay was such as to rehsl@plinary proceedings
and the resultant dismissal unfair with referemmcthe unreported judgment in
NUM and Another v CCMA and Others, Case NO: JR 1896/06 of 22 February
2008. He submits that the circumstances of theydetae:
I.  Applicant only became aware of the misconductirdyu
June 2005.
ii.  The third Respondent’s conduct was deliberakelgt from
Appellant's member, Ms Gaw at third respondent’s

instance.



li. Third respondent was aware that the practi€esalling
“other” products was wrong.

Mr Beaton submits that these factors were not ptppensidered, or
given due weight, by the first respondent. This anted to a failure
on the part of the first respondent to consider#at issue, which is a
reviewable irregularity A Revenue Service v CCMA and Others
(2001) 22 ILJ 1680 (LC) par 32). Thus counsel submat the award
is tainted with gross irregularity or was a conmuasto which no

arbitrator could reasonably have come.

[9] In response to Mr Beaton’s contentions as tottime lapse, Mrs
Anderson, for the third respondent, submits th&t ibsignificant that
the appellant only became aware of the third redeotis conduct
during June 2005. The first respondent correctiyntbit as a fact
because it was common cause. Mrs Anderson poitithatthe time
lapse is significant because it eliminates speuiabout appellant’s
future conduct. Third respondent stopped with thkess when she
heard that Gaw was taking over the business. Tesdondent never
repeated the same offence under the new employer.nOw knows

that she did not repeat that conduct for threesyear



[10] The second criticism levelled against the alveslates to the
change in management. The finding of the first ceslent was that
one of the reasons why the dismissal was unfair besiuse “The
offence occurred before the present management hbotige

respondent”. Mr Beaton, for appellant, contendst tes was a
Section 197 take over, and the rights to dismis®wansferred to the

new employer.

[11] Mrs Anderson points out that third respondeeaver took issue
with the Appellant’s right to have taken disciplipaaction against
her. In view of the concession of Mr Anderson tlsattion 197
applies, it is not necessary to decide whetheimedi97 also grants
rights to the employer. The third respondent’s caas always that
dismissal is not an appropriate sanction. On bebélthe third
respondent the point is made that there was neere&las to what the
old employer’s attitude would have been on theassiuthe gravity of
the offence, trust, and the appropriate sanction. eNidence was
given on those topics. The duty to prove the fasnef the dismissal
rests on the appellant. In the absence of evidémaiethe conduct
would constitute a dismissible offence in relatiorthe old employer,
fairness cannot be said to have been establishethéyappellant,

either in terms of the consistent application of tiule by the old



employer or with reference to consistent applicatd dismissal for

this type of transgression.

[12] With reference to the finding that there wams prejudice to the
employer, Mr Beaton refers ®@appi Novaboard (Pty) Ltd v Bolleurs
(1998) 19 ILJ 784 (LAC), especially par [9], whetlee Labour
Appeal Court held that the earning of an undisdosemmission
constituted conduct inconsistent with the fiduciseglationship, giving
a valid reason to dismiss. Mrs Anderson correctings out that the
facts in Sappi Novabord (supra) are distinguishable. InSappi
Novabord the commission which the employee, an admittenf iy,
took was directly linked to the performance of tigy to collect the
monies owed by a debtor. He kept the commission fatgkly
reflected it as a fee earned as a lawyer (par [9])hird respondent’s
case the monies earned were unconnected to anyqgirad her
employer, and the money was not taken from her eyspl No

prejudice to the employer was established.

[13] In assessing whether the dismissal was anoapigte sanction,
in Sdumo (par [117]) it is stated that the absence of ch&lsty is a
significant factor in favour of the application mfogressive discipline.

The absence of losses is also a significant factoe. period of service



without having committed any transgressions (cleemd lengthy

service) is a significant factolSumo par [117]). In this case the
third respondent had seven years’ service withoxginea written

warning. No losses were suffered by the old or meemployer. She

never denied what she did. Because of the timeelagdter the

conduct, one knows that the risk of repetition wkght. These were
all important factors against dismissal being aprapriate sanction.
The first respondent was correct to take the tiapsé into account as
a factor in favour of the third respondent. As he trelevance of
different management, the first respondent didhadtl that the new
management was barred from acting - it is howesigwvant that there
was no evidence as to what the old employer’s paolias. Regarding
the lack of prejudice, the third respondent hasldished that the
employer suffered no prejudice and it cannot be $aihave been

wrong for the first respondent to take that intocant.

[14] The test to be applied, according $dumo, is whether the
decision reached by the commissioner is one thakasonable
decision maker could not reach. The test is natéanto the question
whether the decision is justifiable in relationthee reasonsJdumo
par [110] contrastingarephone (Pty) Ltd v Marcus NO and Others

1999 (3) SA 304 (LAC); (1998) 19 ILJ 1425 (LAC)).rMBeaton



concedes that the first respondent’s finding isifjable based on the
evidence. That means that the first respondenttssd@ cannot be
said to be one which a reasonable decision makeld amt reach

(Sdumo par [110]).

[15] On the evidence it cannot be said that thastat of the first
respondent was one which a reasonable decision rncaked not
reach.

[16] The Appeal is dismissed with costs.

Kruger AJA

| agree
Khampepe ADJP

| agree
Tlaletsi AJA
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