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Introduction

[1] This is an appeal from a decision of the LabQaurt sitting in
Johannesburg in a dispute between the appellanthaniarst up to

the third respondents. For convenience | shallrredethe first,
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second and third respondents collectively @ “respondents.
This will exclude the fourth respondent. When lereto the fourth
respondent, | shall refer to him by that term. @iepute was about
the validity or lawfulness or otherwise of the satoespondent’s
decision to transfer the appellant from the positi@ occupied in
the Department of Correctional Services to a différposition at
Pollsmoor Prison for about six months, and, theéeeafto yet
another different position in Pretoria, Gauteng.e Tinansfer to
Pollsmoor was intended as an interim measure pgndhime
implementation of the decision to transfer him frdme Western
Cape to Pretoria. The reason for the transfer tlsfioor seems to
have been to make way for the fourth respondent imself had
been transferred from Pretoria to the appellangsitpn in the
Western Cape and to give the appellant more timemake
whatever adjustments he may have needed to makedneg his
personal and family matters before the decisiotransfer him to
Pretoria could be implemented.

In the Labour Court the appellant had soughinteffect have the
decision transferring him from his post and thatrahsferring the
fourth respondent to his post in the Western Capiewed and set
aside. He also sought an order that, pending theome of such
review application, the first to the third respontdebe interdicted:
(@) from implementing:

(1) the decision to transfer him,

(i)  the decision to transfer the fourth respondemthe

appellant’s position in the Western Cape,;

(b) from taking any disciplinary action against him fars

failure to report for duty at Pollsmoor, and,;
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(c) from permanently appointing anybody to his postthe

Western Cape.

The application was brought on an urgent basi a rule nisi with
an interim order was sought. The respondents daweappellant
certain undertakings pending the hearing of thetenand the
delivery of judgment which made it unnecessaryta appellant
to seek interim relief. In due course the mattes \aegued. The
Labour Court, through Freund AJ, subsequently héindiavn a
judgment in which it dismissed the appellant’'s agtion with

costs including the costs of two Counsel. The Lak@ourt later
granted the appellant leave to appeal to this Cddence, this

appeal.

The facts.

The appellant is a senior employee or officeahployed by the
Department of Correctional Services. As at thd TBecember
2005 he occupied the position of Regional Head: pGate
Services in the Department of Correctional Servindbe Western
Cape. In that position he was in charge of varibwstions of
human resources management, was responsible fantneent of
staff from entry to professional level, promotiohpersonnel, the
management of bursaries, the development of humsources,
training, the management of employer-employee ioglat and

other functions.

The first respondent, Mr Vivian Patrick Petarsas the Chief

Deputy Commissioner: Corporate Services of the Depnt of
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Correctional Services. This post is at the leveDeputy Director-
General and, therefore, falls immediately belowt tlod the
National Commissioner of the Department of Coroe@l Services
which is at the level of Director-General. The piosi is based at
the Head Office of the Department of Correctionarv&es in
Pretoria. The second respondent is the National Miesmoner:
Correctional Services. At all times material tosthinatter the
incumbent of the position of National Commissionalr the
Department of Correctional Services was Mr L. Mkhe third
respondent is the Minister of Correctional ServicEse fourth
respondent is Kenneth Mtombeni, another employee thaf
Department of Correctional Services, whose intarestis matter

would have become apparent from what | have saisieab

On the 18 December 2005 the second respondent addresse
letter to the appellant bearing that date. Thaedetias not sent to
the appellant on the same day. | shall deal wighcibntents of that
letter in due course. On the "LDecember 2005 a telephone
conversation took place between the appellant drel first
respondent in which, (according to the appelland #ime first
respondent accepts this), the first respondent rnméd the
appellant that the second respondent wa®ntemplating
transferring him to the Head Office in Pretoria”. The first
respondent informed the appellant that there werspects for the
appellant’s upward mobility. The first respondelsbanformed the
appellant that there was a facsimile on its wayhw appellant in
this regard. The first respondent told the appeltanapply his

mind to the contents of the letter once he hadivedeit and

d a



[7]

[8]

indicated that they would meet after he had thougtaut the

contents of the letter.

According to the first respondent, he tried tengage the
[appellant] on the reasons for the proposed transfé but the
appellant tvas adamant that he wished to see the formal letter
of contemplated (sic) transfer before he would resmd in any
way.” The first respondent states in paragraph 21 sfdfiidavit
that ‘this telephone call initiated the consultation proess which
emanated from the decision referred to in paragrapht above
and contemplated in the Transfer Policy. The decision referred
to in par 6 is the decision thgt)he Second Respondent on 13
December 2005 approved the horizontal movement okdain
senior managers based on operational ne€ds terms of which

the appellant was identified as one of the managdrs deployed.

The second respondent’s letter of thé" TBecember 2005 to the
appellant reached the appellant on or about 2020D&cember
2005. The body of the letter read thus:
“re; HORIZONTAL  PLACEMENT IN __ THE
DEPARTMENT OF CORRECTIONAL
SERVICES: YOURSELF”

It is my pleasure to inform you that after consideation

of the operational requirements of the Department a
well as your personal position, | approved your
horizontal placement to the post of Director: Aftercare:

Head Office




[9]

This placement will be on the principle of a horizatal
placement with retention of your current salary and

benefits.

If there are any factors which have an influence oryour
placement, you are welcome to respond accordingly

within seven (7) days after you received this lette

Please note that it is expected from you to sign a
Performance Agreement with the relevant delegated
authority after the transfer is effected in respectof the
new position that is indicated above.

It is trusted that you will regard this placement & a
challenge and that it will provide a high level ofjob

satisfaction”.

It will be noticed that the letter gave the afjant a period of seven
(7) days within which he was required to “resporutaadingly
“(Df there [were] any factors which [had] an influence on [his]
placement” In the letter the second respondent stated theat
decision to transfer the appellant was takafiet consideration
of the operational requirements of the Department as well as
the appellant’s gersonal positiorf. However, he did not specify
what those operational requirements of the Depatmesre nor
did he state what the appellant{getsonal positior’ was to which
he was referring. The contents of the letter of 188 December
2005 reveal that in effect two decisions had bexdkernt by the

second respondent in regard to the appellant. Tiken@s to move
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him away from the Western Cape Province and plaoe ih
Pretoria. The other was to remove him from his tomsi of
Regional Head: Corporate Services, Western Cajleetgosition
of Director: Aftercare, Head Office. The letter dmbt give any
information about the status, functions, dutiespomsibilities and

benefits of the latter position.

In par 28 of the first respondent’s affidavibe first respondent
states that, although the wording of the lettethef 13" December
could be interpreted as suggesting that a finaisaet had been
made on the appellant’s transfer, the decision av&sin principle
and the Department’s Transfer Policy hadways been adhered
to and implemented.” He said in that paragraph that the letter
evidenced a decision in principal (sic) by DCSramsfer subject to

the consultative process envisaged in the Trasikcy.

The appellant complained in his affidavit thidwe decision to
transfer him had been takewithout any prior consultation with
[him] beforehand”. He said that this wascfearly contrary to the
provisions of clause 4.4 of the Transfer Policy ofthe
Department’. He said that he had noat'any stage prior to the
decisiorf been ‘given an opportunity to make representations
in regard thereto, contrary to the provisions of chuse 6.2.3. of
the Transfer Policy,” nor had, to his knowledge, the Regional
Commissioner, been informed beforehand. The apyedlao drew
the Court’'s attention to the absence or rathaer,paucity’ of
reasons supplied for the proposed transfer’ He pointed out that

the Department’s Transfer Policy provides that eéhleas to be a
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valid and sufficient reason for any transfer andhsteasons must

be supplied in writing to the employee sought tarbasferred.

The appellant also complained that such oppart to make
representations as the letter of th& T&cember gave him was an
opportunity to say why the decision should not preas opposed
to giving him an opportunity toshapé€ it. The first respondent
stated in par 24 of his affidavit that the appdllams invited to
make representationsof* any factors which may have an
influence on his proposed transfer' In the last sentence in that
paragraph the first respondent stated that he walt tames aware
that the appellant was entitled to submit repredemts
“regarding his personal circumstances and was satistl that
this had been conveyed to the [appellant] in theaid facsimil€

In par 25 of his answering affidavit, the firstpesdent denied the
allegation that there wasa “paucity’ of reasons supplied for the
appellant’s transfer but all he did in substantiatof his denial was
to repeat the statement in the letter of th® D&cember that the
reasons were the Department’s operational requimesnéie did

not add anything by way of substantiation.

It is common cause that the appellant did sobmit any
representations to the second respondent or anglseein the
Department for that matter within the seven daysrred to in the
second respondent’s letter of thé"I3ecember. He explains in his
affidavit why he did not do so but in the view kéaof the matter it
IS not necessary to deal with that explanation thedinteractions
that took place between the appellant and the Depat between
the 14" December 2005 and the™3anuary 2006. In par 33 of his



answering affidavit the first respondent statest,th@hen no
response to the letter of the™Becember 2005 was received from
the appellant, heduly confirmed [the appellant’s] transfer” in a
letter dated the 1BJanuary 2006. The first respondent further says
in par 33: in the absence of any further representations from

the [appellant] I, considered his transfer as finaked

[14] In the letter of the T8January 2006 the first respondent informed
the appellantinter alia that it was expected of the appellant to
assume duty in the post of Director: Aftercare: ¢H&dfice on the
1° February 2006. As, according to the first respondé¢he
decision to transfer the appellant wamdlised” after he had
failed to submit representations, it is necessary réfer to
paragraph 44.2 of the first respondent’s affiddnom which the
scope that was required to be covered by the &gl
representations emerges. There the first resposdgatin part:

“The Department may suspend or change the timing af
transfer after considering personal and other
circumstances, but this would not change the decom

itself.”

[15] On the 18 February 2006 the second respondent addresséera le
to the appellant. In the letter the second respandenfirmed,
among other things, that he regarded the mattdinalsed as,
according to him, the appellant had, in a meetintp the first
respondent on the"2February 2006, decided not to discutise*
reason, or your personal circumstances, that may ha a
bearing on your transfer with Mr Peterson’. (sic) The second

respondent then gave the appellant five days torrdpr duty in
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Pretoria and to Vacaté his “position” by Friday 17 February
2006. The appellant denied the allegations thatdtedecided not
to discuss his personal circumstances with the fe@spondent at
the meeting of the"2 February 2006.

The appellant consulted his attorneys of rdcaiter receiving the
second respondent’s letter of thé"IBebruary 2006. His attorney
then addressed a letter to the second respondéed tkze 18
February 2006. | do not propose to quote the cosiahithat letter.
It suffices to simply say that the appellant’s ateys inter alia
challenged the fairness of the decision to transferappellant and
contended that no reasons had been furnished.fdihé& second
respondent was urged to reconsider his decisiotratusfer the
appellant failing which an application would be matb the
Labour Court for an order reviewing and setting thecision aside
with an order for costs. The appellant’s attornalg contended
that the decision to transfer the appellant wadrimach of the
Department’s Transfer Policy as well as the prowisi of the
Promotion of Administrative Justice Act of 2000 atféht it was

therefore tnlawful”.

On the 1% February 2006 the second respondent addresséera le
to the appellant's attorneys in reply to their detof the 18
February 2006. In the letter the second respondéamtalia stated
that the appellant had previously been afforde@d@oortunity to
discuss his transfer with the first respondent. Téecond
respondent also expressed the view in the letadrttie appellant
had been diven a reasonable opportunity to discuss his

personal circumstance$ with the Department’s management but
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had declined the offer. He also saidftér satisfying itself that a
reasonable and fair opportunity was given to [the ppellant] to
discuss his personal circumstancesbefore his transfer,

Management decided to confirm his transfetr.

[18] In the last paragraph of the letter the sec@sfhondent advised the
appellant’s attorneys that in the light of theitde, he had decided
to give ‘your client yet another opportunity” to be heard. He
went on to say:

(@) your client is given an opportunity to meet our
Chief Deputy Commissioner: Corrections on
Thursday 23 February 2006 at our Pretoria office

to discuss all issues and personal circumstances

surrounding the transfer to Pretoria.

(b) The CDC: Corrections will submit a response to
the undersigned who will then consider the
personal circumstances of your client.

(c) The implementation of the decision to transfer
your client to Pretoria is hereby suspended for
period of seven days to allow the process of
negotiation to be entertained. At the same time the
transfer (sic) or his replacement (sic) is also
suspended for the same period.

(d) No further delays will be entertained.

The second respondent concluded the letter by sximge the wish

“that this is final (sic) opportunity given to yourclient.”

[19] The appellant received the second respondéettsr of the 1%

February on the same day. Shortly thereafter aangement was
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made for a meeting to be held on th& Zbruary 2006 at which
the appellant was to be given the opportunity tokena
representations. The meeting was scheduled to phkee at
Leeukop prison in Gauteng. The appellant asked é#or
postponement of the meeting so as to have it oayawhen his
attorney or his internal representative could attes well. This
request was turned down. The appellant then teddom Cape

Town to Gauteng to attend the meeting at Leeukop.

The meeting of the 28 February 2006
A meeting was held on the "23February 2006 as previously

arranged. The appellant attended the meeting. Thef ©eputy
Commissioner: Corrections, Mr Motseki, and Mr Sreadjer, the
appellant’'s immediate superior, represented theaDe@nt at this
meeting. Mr Smalberger was the Acting Regional Cassioner,
Western Cape. The appellant started off by placimgecord that
he felt that he had been treated unfairly in bedegied by the
second respondent the opportunity of being repteddny a union
official or being assisted by his attorney at theeting. He says in
his affidavit that he also asked that the procegslive recorded and
this request was accepted. A tape recording mashaseobtained

which was used to make a recording of the proceesdin

Since the proceedings of the meeting were ro=mb and a
transcript thereof forms part of the record befthms Court, it is

not necessary to set out herein in detail what dwesussed at that
meeting. It suffices to say that the appellant aiticulate at least
some of the points that he wanted to articulatené&of the points

he made related to the fact that in the Westerre®@apwas doing a
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good job in the Department, that the job that helld/dhave to do
in the position to which the second respondent Isbta transfer
him in Pretoria related to the administration ofispners —
something in which he said he had no experienceetisas certain
family and personal issues arising from his divote® years
earlier and issues relating to a sister of his dagaghter. He also
compared the second respondent’s decision to &amsmn from
his position in the Western Cape to the positiowéctor: After
Care, Head Office to the second respondent ingtigittim to fly
an aeroplane from Cape Town International AirpartLbndon
without first satisfying himself that he had a hce to fly an
aeroplane. He also made it clear that he accepttdas a general
proposition he was subject to transfer but he madkar that he

was not saying that he wanted to be transferred.

[22] At some stage during the meeting and afterajygellant had been
given an opportunity to state his case, Mr Mots&kited that it
seemed to him that there were five issues tha@appellant had
raised to which, he said, if and when he was teansf,, he would
like the Department to seriously apply its mind. Motseki then

said:

“I want to suggest having to as a background that
irrespective of what goes into the tape | want tosk you
as you initially indicated that you would want to aldress
the Commissioner direct on this specific set of igss |
want to suggest that we’ll grant you an opportunityto
put them down in writing as a follow up to this speific

meeting for his consideration”
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The effect of what Mr Motseki was saying was theg appellant
would be given another opportunity to put down mitiwg what he
wished to say on certain specific issues and tloiglavbe given to
the second respondent to consider. The appellaataaked to be
furnished with the Department’s written reasonsit®idecision to
transfer him. He was given an undertaking that seelsons would
be furnished to him. It would appear that at theting of the 23
February 2006 an agreement was reached betweeaptiedlant
and Mr Motseki that he should send his further temit
representations to Mr Motseki not later than th& February
2006. An extension of time was later given to thpalant to send
his written representations by 12h00 on th8 R8bruary 2006.

[23] After the meeting of the #3February 2006 the appellant was
furnished with a document containing what the D&pant put
forward as the second respondent’s reasons forddugsion to
transfer him. In his founding affidavit the appealidook the view
that “(g)iven the subsequent turn of events in this maé#r”, it
was not necessary for hino“go into this document in any great
detail”. On the 28 February 2006 the appellant transmitted to Mr
Motseki by fax his further written representaticats16h15. This
was after the expiry of the 12h00 deadline as Mt9dki had only
extended time for the appellant to submit his aolda written
representations to 12h00 on th&'28

[24] About five minutes after the appellant had nsmitted his
additional written representations to Mr Motselg, eceived a call
from an assistant in the first respondent’s offid® told him that

there was a fax on its way to him which had begned by the
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first respondent. The appellant asked whether itise respondent
was available. He was told that the first respohdeas available.

The appellant then asked to be put through to him.

In the telephone conversation which followée appellant asked
the first respondent whether he was awafelie processes which
had been agreed upon in the meeting of 23 Februag006 and

in this regard he referred specifically to the féloat he was
supposed tb make a submission for consideration by second
respondent ‘beforé the second respondent could make up his
mind. The appellant also asked the first respondéether he had
seen his fax containing his additional represematwhich he had
sent to Mr Motseki shortly before that. The firssjpondent told the
appellant that he had not seen the additionalewitepresentations

and that they had not been considered.

In his answering affidavit the first respontistates that he told the
appellant that the second respondent’s decisiomwiagoing to be
dependent upon the appellant’s additional reprasens but was
based only on the discussion at the meeting oR8feFebruary.
The first respondent further states that this iatvWir Motseki had
told him and that the purpose of the additional ttem
representationswas to ensure that the [appellant] complied
with Departmental procedures and to further ensurethat there

was a written record [of] all of his representatiors on file”

In his affidavit Mr Motseki says the same ftpiwith regard to the
purpose of the additional representations. It nmeshoted that in

paragraph 7 of his answering affidavit Mr Motsekier alia
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emphasises that the written representations tleagpipellant was
required to submit by, initially, the 27 ebruary and, later, 12h00
on the 28 February, tvere in addition to the representations
made by the [appellant] during the course of the Leukop
meeting ...". The appellant says that the first respondent haid
that in his view the Leeukop meeting had providedu#ficient
opportunity for the second respondent to obtain rleeessary
information he had needed in order to apply hisdhand to arrive
at a decision. The appellant says that he responaletiis by
informing the first respondent that, as the Deparirhad been
unable to supply him with written reasons for thecand
respondent’s decision on the'®Bebruary, it was agreed between
himself and Mr Motseki that such written reasonsuldobe

provided thereatfter.

[28] The appellant said that he also informed thst fespondent that it
was also agreed that he would be furnished witlropy ®f the
transcript of the discussion at the Leeuwkop megedimd he would
then have an opportunity to make submissions imarcego the
transfer whereafter the second respondent wouldiden the
matter afresh. The appellant says that he inforrtiesl first
respondent that in terms of the agreement the gdecespondent
would indicate whether, as requested, he wouldrs=appellant or
would make his decision without seeing him. Theedppt says
that he informed the first respondent that, asdterfow sent him a
letter containing the decision without a consideratof his
additional representations, the first respondedtdane outside the
agreement reached at the Leeukop meeting. Thelapipsays that

he pointed out that this was an indication that #ppellant’s
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attendance at that meeting was a sham as theatetiad already

been taken beforehand.

[29] At about 16h30 on the 28February 2006 the appellant received
the letter that the first respondent and an asdigtahis office had
told him was on its way. The letter was from thetfrespondent. It
was dated 28 February 2006. The first respondedtisdahe letter
that he wrote the letterby direction of the Commissioner of
Correctional Services, the second respondent. In the letter the
first respondent referred to the discussion thasdid had taken
place between, on the one hand, the appellantoanihe other, Mr
Motseki and Mr Smalberger. He said that that disiushad taken
place on the 2% February. This must have been an error because

the discussion had been held on th® BE8bruary.

[30] The first respondent informed the appellanttie letter of 28
February that it had been decided, after a corsider of the
appellant’s personal circumstances which he hadte@l at the
Leeukop meeting,td temporarily place you in the vacant post
of Area Co-ordinator: Corrections: Pollsmoor for a period of
six (6) months” The first respondent said that he trusted thit th
period of six months would allow the appellant egiodime ‘to
address and solve any aspects which might still hiler your
placement in the post of Director: After Care at the National
Head office of the Department...” The appellant was also
requested to ensure the smooth handing over’of activities
relating to the post of Regional Co-Ordinator: Cwgte Services,
Western Cape. The first respondent said in thesrlettat this

handing over could be finalised by thé"March 2006 in order for
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the appellant to assume duty in the post of Co+taor:
Corrections: Pollsmoor. The appellant was surprigsdten he
learnt from the letter of the #8February that he was being
“transferred” to Pollsmoor Prison as he had never been comsulte
about the possibility of being transferred to Ruotl®r pending his

transfer to Pretoria.

The Labour Court

The appellant was aggrieved by his transfeéh ho Pollsmoor and
to Pretoria. Accordingly, he brought an urgent agapion in the
Labour Court challenging the validity or lawfulness such

transfer and asking for the orders referred toiexarBefore the
Labour Court one of the issues that were arguedwmeether or
not the decision of the Department to transfer #mppellant
constituted an ddministrative action” as defined in the
Promotion of Administrative Justice Act of 2000PAJA”). The

appellant argued that it did whereas the resposdagued that it
did not. After considering and analysing a numidedtexisions, the
Court a quo came to the conclusion that the trarbéeconstitute

an “administrative action” as defined in PAJA.

The Court a quo rejected the appellant’s cotnde that the second
respondent’s decision to transfer him was actuateanalice or
ulterior motives. The Court a quo also rejected dppellant’s
contention that his placement at Pollsmoor Prisas & demotion.
In support of this the Court a quo relied on thet fthat the

appellant was going to retain his rank as a directus
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remuneration and benefits. In par 82 of the judgntiee Court a

guo said in part:
“In my view the temporary placement at Pollsmoor must
therefore be regarded as a ‘transfer’, as contemptad in
Sections 3(5)(g) and 96(3) of the Correctional Sdopes
Act which the Second Respondent is empowered to
effect. There is no basis for holding that it is alemotion
which the Second Respondent has no power to efféct.

The Court a quo also rejected the appellant’s cioie that his

temporary placement at Pollsmoor was irrational.

[33] The Court a quo also dealt with the appelmmdhallenge of the
second respondent’s decision to transfer him onurgie of
procedural fairness. In this regard the Court a sgaved that the
appellant had argued that the second respondeties bf the 18
December 2005 demonstrated:-

- that the decision to transfer the appellant wéataacompli
as at that date;

- that he had not been given the reasons for tlesida to
transfer him as required by the Transfer Policy tio¢
Department;

- that his written representations of the"28ebruary 2006
were not taken into account;

- that there was completely no consultation atvét him on
his placement at Pollsmoor, and,

- that the ultimate decision to transfer him wasté&l by the
failure to give reasons for rejecting his written

representations of the ®&ebruary 2005.
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The Court a quo rejected all the appellant’'s cdides and
dismissed his application with costs, such costadlude the costs

for the employment of two Counsel.

The appeal
Statutory provisions

Before us the appellant challenged the judgnwnthe Labour
Court on a number of grounds. In considering thadten it may be
necessary to have a good understanding of the lashwgoverns
transfers in the Department of Correctional Sewviceluding the
relevant statutory provisions. | propose to consite relevant
statutory provisions before considering the grownasn which the

transfer is challenged.

Persons employed by the Department of Cowaati Services
form part of the public service. Sec 195(1)(a) tb qf the
Constitution constitutes the basic values and ppies which
govern public administration. Sec 195(1)(b) requirehat
“(e)fficient, economic and effective use of resoues must be
promoted”. Sec 195(1)(f) provides tha()ublic administration
must be accountablé’ Sec 195(1)(h) provides that d)ood
human-resource management and career-development
practices to maximise human potential must be culated.”
Sec 195(1)(i) enjoins inter alia thaerfiployment and personnel
management practices [be] based on ability, objeeity,
fairness ... Sec 13 of the Public Service Act, 1994hg¢ PSA)
contains some provisions relating to, among othteasisfers but

none of those provisions are pertinent to the ptesase. Section
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14 of the PSA deals with transfers in the publicvise. Sec 15
deals with the transfer and secondment of officla$ is of no

application to the present case.

[36] Sec 14(1) and (3)(a) are relevant to the presase. Sec 14(1) of
the PSA reads:

“(1) Subject to the provisions of this Act, every dicer
or employee may, when the public interest so
requires, be transferred from the post or position
occupied by him or her to any other post or
position in the same or any other department,
irrespective of whether such a post or position ig
another division or is of a lower or higher gradepr
Is within or outside the Republic.”

Read on its own sec 14(1) gives a public servicpleyer the
power, when the public interest so requires, tondi@ an
employee:

(@) from one position to another;

(b) from a higher position to a lower position

(c) from one place inside the country to another place
inside the country;

(d) from one place in the country to another country.

The requirement that an employee or officer maytrbasferred
“when the public interest so requires is of the utmost
importance because it qualifies or limits the powetransfer so
that it cannot be exercised at the whim of sometloer official or

functionary when the public interest does not resiti
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Sec 14(3)(a) of the PSA, in so far as it is relévanthe present
matter, provides as follows:
“(3) An officer-

(a)shall not upon transfer suffer any reduction in
his or her salary or scale of salary without his or
her consent, except in accordance with the
provisions of section 38 and any collective
agreement contemplated in section 18(b) of the
Public Service Laws Amendment Act, 1998.”

It is interesting to note that, whereas in sec 14(d (2) reference
Is made to both an officer and an employee, se8)ld(restricted
to an officer. On the face of it this seems to ssgghat the
protection against a reduction of salary which B&A affords to

an officer is not extended to employees.

The word fransfer” is defined in sec 1 of the PSA as follows:
“transfer” includes a change-over to a regraded or
renamed post, or from one grade to a higher grade
connected to the same post, or from one rank to adher
rank;”

This definition does not include an employee bemgved from

his or her position to a lower post or positioraldo seems that the

definition of the word transfer” does not relate to a physical
relocation but it is about being transferred frome gosition or
post to another post or position. However, sec )l4(lvers the
transfer from one geographical place to another spetifically
provides for a transfer from a higher position ttaer position.
From sec 14(1) it seems that the transfer of an@rap or officer

is only authorised by the PSAwhen the public interest so
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requires.” Where it is not shown that the pubic interesjuiees a

certain transfer, such transfer would be unautkdrisy the PSA.

[38] It is also necessary to have regard to thevipians of sec 3(4),
(5)(g) and 96(1), (2) and (3) of the Correctionahices Act NO
111 of 1998 (the CSA'"). Sec 3(4) of the CSA reads:

“The Department [of Correctional Services] consistof the
Commissioner, other correctional officials appointd by the
Commissioner in terms of this Act and other employes
appointed in terms of thePublic Service Act”

Sec 3(5)(g) of the CSA reads:

“(5) The Department is under the control of the
Commissioner who must, without derogating from
the generality of subsection (2) —

@ ....(h)

(g)appoint, remunerate, promote, _transfer
discipline or dismiss correctional officials in
accordance with this Act, the Labour Relations
Act and the Public Service Act{my underlining)

The term torrectional official” is defined in sec 1 of the CSA to

mean ‘an employee of the Department appointed under seot
3(4).”

[39] Sec 96(3) of the CSA was also relied uponas pf the statutory
provisions which gave the second respondent thaodtyt to
transfer the appellant as he did. However, thavipian must be
read together with sec 96(1) and (2). The headingetc 96 is:
“Powers, functions and duties of correctional offi@ls’. Sec

96(1) enjoins &very correctional official’ in the service of the
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Department to strive to fulfil the purpose of this Act and to
that end every correctional official must perform hs or her
duties under_this Act” (my underlining). Sec 96(2) provides as

follows:
“Subject to the provisions of subsection (1), the
relationship between the Department as employer and
every correctional official in the service of the
Department is regulated by the provisions of the Liaour
Relations Act.”

In so far as the provisions of sec 96(3) of the G8& relevant to

transfers, they read as follows:
“Subject to the provisions of this Act and the provsions
of the Labour Relations Act and having regard to tle
operational requirements of the Department, the
Commissioner shall decide on the ... transferof
correctional officials, but —

@ ......

(b) all persons who _qualify for appointment,

promotion or transfer must be considered

(c) the assessment of persons shall be based on Iefel
training, relevant skills, competence, and the need
to redress the imbalances of the past in order to
achieve a Department broadly representative of the
South African population, including representation
according to race, gender and disability;

(d) despite the provisions of paragraph (c), the
Commissioner may, subject to the conditions
prescribped by regulation, approve the

appointment, transfer or promotion of persons to
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promote the basic values and principles referred to
in section 195(1) of the Constitution;” (my
underlining).

Sec 195(1) has been dealt with above in so fat igsrelevant to

the present matter.

Special note must be taken of sec 96(3)(kihef CSA. It requires
that all persons who qualify for a transfer must domsidered.
Obviously what this provision contemplates is thathere is a
vacancy to which some or other employee of the Be@ant must
be transferred, all those who qualify to fill suahpost must be
identified and the selection of the one to be fiemsd to such a
post or position must then take place. Sec 96(3(gpined the
second respondent to assess persons who quatifleglttansferred
to the position of Director: Aftercare, Head Offioa the basis of
the “evel of training, relevant skills, competence andhe need

to redress the imbalances of the past in order tocaieve a

Department broadly representative of the South Afrcan

population, including representation according to ace, gender
and disability.”

The definition of dismissal in sec 186(1)(e) of the Labour
Relations Act, 1995 {he LRA”) relating to constructive dismissal
Is also relevant to transfers under the CSA becatisec 3(5)(Q)
and sec 96(2) of the CSA. Sec 186(1)(e) defirdismissal as
meaning that —
“an employee terminated a contract of employment wit
or without notice because the employer made contimal

employment intolerable for the employeé
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The relevance of this part of the definition dismissal is that, in
my view, it places an obligation on an employer tootlo anything
that would make an employee’'scohtinued employment
intolerable for the employeé&. Sec 186(1)(e) of the LRA may
come into play where an employee’s transfer rendirs

employee’s continued employment intolerable.

Sec 186(2)(a) of the LRA is also relevantsinfar as it is relevant
herein, it provides as follows:

“(2) “ Unfair labour practice’ means any unfair act or
omission that arisesbetween an employer and an
employee involving —

(@) unfair conduct by the employer relating to
the promotion, demotion ... of an employee
or relating to the provision of benefits of an
employee'

The relevance of this provision lies in the faatthn my view, if
an employee’s transfer constitutes a demotion, éhwloyer’s
conduct in transferring the employee may well cbumst an unfair
labour practice in a particular case. In my view $86(2)(a) of the
LRA places an obligation on an employer not to gegan any
unfair act ‘felating to [the] demotion” of an employee. The
demotion of an employee without his consent wougienerally

speaking, constitute an unfair labour practiceunlaw.

In this matter reliance was placed by the oesjgnts upon sec
3(5)(g) and sec 96(3) of the CSA and on the Depantin Transfer
Policy for the proposition that the second respohéi@d power or

authority to transfer the appellant. In this regamust be borne in
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mind that the CSA does not spell out the terms amaditions
under which an employee of the Department may aesterred
other than that it requires such transfer to ineatcordance with
[the CSA|], the Labour Relations Act and the PublicService
Act.” It also provides that the employment relationshgiween
the Department as employer and its employees idatagl by the
LRA. The effect of this requirement is that, if the stm of an
employee which purports to be in terms of sec g5 the CSA
IS in fact not in accordance with the LRA and/oAR % would fall
outside the ambit of sec 3(5)(g) of the CSA and ldiotherefore
be, unlawful. The onus would, of course, be upoa $econd
respondent to show that he had authority or powedeu sec
3(5)(g) to transfer the employee in a particulazecdn other words
the onus would be on him to show that the tran&iémwithin the
ambit of sec 3(5)(g) of the CSA. If he failed techarge that onus,
the transfer would fall to be set aside.

What does it mean to say, as does sec 3(bj(the CSA, that the
second respondentrust’ transfer an employee or a correctional
official “in accordance witl, among others, the LRA? It seems to
me that this means that in making the decisionramsfer an
employee, the second respondent is obliged toraeiccordance
with any obligations that he may have under the LRAthis case

it must be pointed out that the obligations thaée thecond
respondent would have under the LRA that relatinéatransfer of
an employee would be sec 186(1)(e) and sec 186@)(he LRA.
That means that the transfer of an employee mustarstitute a
demotion without the employee’s consent and thatetmployer’'s

conduct in transferring the employee in a particekse must not



[45]

[46]

28

amount to the employer making that employeet®ntinued

employment intolerable for the employeé

What does it mean to say, as does sec 3(6f(tje CSA, that a
transfer of an employee or correctional officialtbé Department
of Correctional Services must bm “accordance with” the PSA?
This requirement enjoined the second respondethigncase to
only make transfers that would be in accordancé #ie PSA in
addition to being in accordance with the LRA. Sdg¢l]) of the
PSA only authorises the transfer of an employeefficial where
“the public interest so requires’ Accordingly, an employer in the
public service who decides to transfer an emplogast show that
the public interest requires the transfer of sucipleyee. This is
obviously aimed at protecting employees from trarsthat may
be decided upon at the whim of a senior officiabajovernment
department. The employer in a public service bélagsonus to
show that an employee’s transfer is required bypthidic interest-

and not by the individual interest of that seniffical.

Although what is required by the interests tbE government
department which employs a particular employee daigually
fall within the ambit of what public interest reges, this will not
always be the case. There will be cases — albelgimly few —
where the public interest would require that thepleyee should
not be transferred while the interests of the Diapamt require that
he be transferred. The two must not be conflatedl the focus
should always be on what the public interest reguiThe public
interest will have a much broader scope or focas tivhat the

departmental interest requires. Furthermore, thelearar will not
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discharge the onus by iigse dixit that the public interest requires
a particular employee’s transfer but will be reqdirto take the

Court into its confidence and substantiate thaéestant.

The Transfer Policy of the Department

Quite apart from the fairness which provisimfdegislation such
as the PSA, CSA and the LRA may require to be eesewith
regard to the transfer of employees within the jubkrvice in
general and within the Department of Correctionalviges in
particular, the Department itself has a TransfeficiPowhich
enjoins that transfers be dealt witin “a fair and justifiable
manner by means of uniform control measures.” fee clause
2(c) of the Transfer Policy). In my view this meatisat a
functionary of the Department of Correctional Seegl who
exercises the power to transfer an employee muat wigh the
transfer in a fair and justifiable manner. If hédsfao do so, the
transfer is contrary to the Transfer Policy of Bepartment.

Clause 4 of the Transfer Policy sets out thegmples upon which

transfers must be effected within the Departmelatuse 4.1 reads:
“A transfer must be well considered in the public iterest
and ought to be the result of careful human resoues
and/ or career planning. Practices involving rotaton of

personnel are also transfers.”

Clause 5 of the Department’s Transfer Policgvimles guidelines
for the transfer of employees within the Departmé&iause 5(a)

reads:
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“There must be a valid and sufficient reason to trasfer
or not to grant a transfer to an employee. Reason® be
supplied in writing to employee concerned.
Clause 5(b) of the Transfer Policy requires thakei shown that an
employee’s transfer is required by the interestthefDepartment
and ‘the broader State interest. It requires that “§)uch interest
be motivated” Clause 5(d) requires thgt)he employee’s career

development and utilisation” be considered.

The requirement of the Transfer Policy there must be fairness
in the manner in which transfers are dealt withusthdoe borne in
mind at all times. It provides a rationale for eartprovisions of
the policy. In this regard | think of the requiremrovided for in
clause 6.2.1 of the policy th&f)f a vacancy arises, and taking
into consideration the recruitment policy of the partment, a
potential pool of candidates who can suitably filkhe vacancy
must be identified. | also think of the requirementlause 6.2.2
that “(t)he Area Commissioner / Regional Commissioner DC
Human Resources Management concerned must ascertdine

reasons why a specific employefom the pool of candidates

should be transferred (underlining supplied).

The requirement of the Transfer Policy thdtpatential pool of
candidates who can potentially fill the vacancy mus be
iIdentified” and that, when a specific employee from that psol
selected for a transfer to fill the vacancy, reasahould be
furnished as to why that specific employee is detkcare
obviously aimed at ensuring not only that therdaisness in the

selection of employees to be transferred but dlabjtstice can be
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seen to be done and that the Department shouldyjwshy a
particular employee is selected and not any oreeddlshose in the
pool. In other words, if in the pool there were BlasNxele, Smith,
Pretorius, Mrs Dlamini and Miss Jones and Mr Nxeées selected,
the official who selected Mr Nxele must be ablesatisfactorily
answer the question : why Mr Nxele? Why not Miseei? Why
Mr Smith? Why not Mrs Dlamini? Why not Mr Pretoriusf he
cannot satisfactorily explain that selection, thensfer cannot be

said to comply with the Transfer Policy and carstand.

In making a selection of which one of the eaygles in a pool
should be transferred, the official concerned wolaldk at the
respective qualifications of all the candidatethi pool, the public
interest, the needs of the Department, the qualifios required
for the position and, very importantly, the questaf how such
transfer would adversely affect each one of thelicktes in the
pool if he or she was the one selected for a teainkf other words
consideration would be given to the question of howch

hardship or inconvenience the transfer would caossach one of
the employees in the pool if he or she was the wtimately

transferred. The hardship or inconvenience that aatiqolar

candidate would suffer will not be the decisivetéaan every case
but there will be cases where it could be decisive official who

makes the decision to transfer would be enjoinedate into

account all relevant factors and then make hisst=ti

It seems to me that the potential pool of ¢datks required by
clause 6.2.1 means that, for example, where ibiglst to fill a

certain vacant position, the&ndidates who can suitably fill the
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vacancy may include employees of the Department who asetd
in different provinces. If in such a case an empéyased in
Gauteng could suitably fill a vacancy in Gautenghaut any
Inconvenience, it would be unfair to transfer ampayee from far
away, e.g. Kwa-Zulu Natal to fill that position whehis would
cause him a lot of hardship. This does not meantkigaselection
of a candidate from a province other than the m&iwhere the
vacancy is and despite the fact that such candsdatnsfer will
cause more hardship than the transfer of a camdiftatn the
province where the vacancy is will never be in ordemay well
be in order where the public interest requiresuit bthink such
cases would be few and far between and would oalynlorder if
cogent reasons were shown to exist as to why thadidate as

opposed to another candidate was selected.

Those parts of the Department’s Transfer Robich require the
identification of a potential pool of candidatesondan suitably fill

a vacancy and the requirement that reasons sheuldrbished as
to why a particular employee is selected constigded policy

aimed at ensuring fairness, good governance, taaespy and
accountability. They also seek to avoid a situatidmere senior
officials can transfer employees of the Departmentand when
they please, at their whim and for no rhyme oraaa$hey seek to
outlaw arbitrariness, irrationality and the usdrahsfers by senior
officials of the Department to settle any persomabres with

subordinates.
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[55] There are also the provisions of clauses 6.8.3.4, 6.2.5 and
6.2.6. of the Transfer Policy of the Departmentedé provisions
read:

“6.2.3.The employee_whose transfer_is being considér

and his or her supervisor must be informed that

the transfer is being consideredand given the

reasons for the proposed transfer. (S)he must be
allowed seven (7) working days to make
representations concerning the transfer, if (s)he
wishes to do so.

6.2.4 If the employee accepts the transfer and fails to
make any representations, the necessary notice
may be issued and the transfer carried out.

6.2.5 If the employee makes representations, the person
responsible for considering the transfer must
consider the representations. After the
representations of the employee have been
considered, the employee concerned must be
informed in writing that the representations were
considered, and the outcome must be stated. If the
representations were not favourably considered,
the reasons why the representations were rejected
must be set out in brief.

6.2.6 The final decision must be communicated in
writing to the employee within seven (7) days after
his/her representation, with detailed explanations
of reasons.”

The provisions dealt with in this paragraph andséof clause

6.2.3 reflect good policy to some extent at lekstwever, it will
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be cold comfort to many employees of the Departmdrd have
been promised that transfers in the Departmenthveildealt with
on the basis of this policy if it is not compliedthvor observed
when they are transferred. You cannot have a goawemh
Department tell its employees and the world irpdbcy that it will
deal with certain matters on the basis of a cenpalicy but then
have the same Department acting in breach of its palicy. Its
employees and the world at large are entitled peetxthat, when a
government department has adopted a certain polcycertain
matters, it will observe and comply with such pgligvhen it fails
to do so, those who are aggrieved are entitledate lmecourse to
courts and to seek to hold the department to it @alicy.
Government departments should not act in breacthaf own
policies because, when they do so, they show gisoedor their
own policies. And, if they show disrespect for thewn policies,
how can they expect employees and others to shgpecefor such

policies?

The audi alteram partem rule

One of the appellant's complaints about hens#fer is that the
Department did not comply with thaudi alteram partem rule

before it could make the decision to transfer Hitm.submitted that
the second respondent first made the decisionatwsfier him and
then purported to invite him to make certain repnggtions. In this
regard the appellant drew attention to the fact tha second
respondent’s decision was conveyed to him by watheflatter’s
letter dated 13 December 2005 which has been rapeodabove.
It is not in dispute that that is what happenedhdugh in his

address Counsel for the respondents initially seletmeargue that
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the audi alteram partem rule was not applicable, once he was
guestioned on this, he, quite rightly, was quickémcede that the
Department was obliged to observe tueli alteram partem rule.
However, he submitted that it did observe dédi alteram partem
rule. In this regard he relied on the opportunity make
representations which the second respondent gatres tappellant
as contained in the letter of the ™ ®ecember 2005 and the
opportunity to be heard which the second respondawé to the

appellant by way of his letter of the™ February 2006.

[57] My difficulty with reliance upon those opporities to say that the
Department did observe tlaedi alteram partem rule is that those
opportunities were given after the second respadnioleth made the
decision to transfer the appellant on th& D&cember 2005. In the
record there is an internal Departmental memorandated 13
December 2005. It appears in Volume 7 page 64Beofd@cord and
Is addressed toCommissioner: Correctional Services by a Mr
G P Mathibela. Mr G P Mathibela is there descrilzed ‘DC
Human Resource Managementwhich must be a reference to the
Deputy Commissioner: Human Resource Management. In
paragraph 1 of that memorandum, Mr Mathibela stat8dhe
purpose of this memorandum is to obtain approval fo the
horizontal movement and placement of Senior Managst. He
stated in paragraph 2, which dealt with legal antjyahat in terms
of sec 3(5)(g) and 9 6(3) of the CSAhé transfer of officials
from the level of Director and higher is vested inthe
commissioner of Correctional Services.”Paragraph 3 of the
memorandum bears the headimdjstussiori. In paragraphs 3.1

and 3.2, the memorandum reads thus:
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“3.1 Due to functional needs experienced Nationally

(sic), within the Department of Correctional

Services it is necessary to consider the movement

and placement of Senior Managers on a horizontal

basis.
3.2Against this background and after consultation with

the relevant Regional Commissioner the following

movement of managers is recommended:
and thereafter follows a list of names of such mgama in the
Department of Correctional Services, their posgiahthe time, the
places where they were based and the new postbonwkich they
were recommended to be transferred, the place wtheyewould
be based and the persons whose positions they vibeuldiking.
The last person on that list was the appellanterAttie appellant’s
name on the list was a recommendation for the fiearsf such
managers including the appellant. That was undeagoaph 4.
Paragraphs 5 and 6 of the memorandum read thus:

“5.  Attached hereto please find placement letters
for signature by the commissioner subject to
approval of the above movements.

6. Forwarded for your decision pleasé (my
emphasis).

After paragraph 6 appeared Mr Mathibela’s signatposition and
his name. It will be seen from this memorandum tit

Mathibela’s recommendation was not that the seaesgondent
should approve that a proposal be put to the appethat he be
transferred but it was a recommendation that herocappthe

transfer of the appellant. Indeed, paragraph 6teguabove, makes
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it clear that Mr Mathibela was asking the secorspoadent for a

“decisiori on the transfer. Par 6 say$:0r your decision pleasée

[58] After Mr Mathibela’s memorandum referred tooab is a page in
which Mr Peterson, the Deputy Commissioner: Corgo&ervices
signed to signify that he was also recommendingrtuesfer of the
senior managers concerned including the appelldatindicated
next to his signature that he signed that pagéeri8' December
2005. After that page comes a similar page signethé second
respondent — also on the™Becember 2005 - in which the word
“approved’ was used to indicate that the second respondent
approved Mr Mathibela’s recommendation. Once agfasne is no
indication that that decision was provisional orsvemything other
than a final decision. Indeed, after the page wikmhtained proof
of the second respondent’s approval is a page oohvthe third
respondent as Minister also signed to signify lppraval of the
transfers including that of the appellant. Aftee {age containing
the Minister’'s signature and approval came theedettom the
second respondent to the appellant dated 13 Deceb@b
referred to earlier informing the appellant thdteaconsideration
of the operational requirements of the Departmemd &our
personal position, | approved your horizontal placenent to the

post of Director: Aftercare: Head Office”.

[59] There can be no reason why all approvals oholy that of the
Minister would have been secured for a provisi@sabpposed to a
final decision. The decision to transfer the a@pelwas made on
the 13" December 2005. The documentation that | haveresfan
above does not anywhere suggest that the secomdncEnt
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should make a decision that is not final e.g a isfomal decision
pending representations to be made by the appelaany of the
other employees whose transfer he approved. | hawdoubt that,
if Mr Mathibela had intended to ask the secondaoadpnt to make
a decision that was provisional and not final, leeila have said so
quite clearly. The reason why he did not ask tloeseé respondent
to make a provisional decision was because he wiaasking for a
provisional decision. He was asking for a final idem and was
provided with a final decision by the second resjgm. | have no
doubt that the content of the documentation to Wwhichave

referred above looks exactly the same as it wonbd in the case

of a final decision.

[60] The appellant also referred to the fact tmatbsequent to his
receipt of the letter of transfer, he was contadtgdthe fourth
respondent who informed him that he had been icstduto take
up the appellant’s position in the Western Capbkisiseplacement.
The appellant says that, after taking legal adveeinformed the
fourth respondent that, whilst he would not standthe fourth
respondent’s way, he would not relinquish his pasiand would
challenge the Department’s decision to transfer imrmourt. The
appellant also annexed annexur®N22A” to his founding
affidavit which he said was received #té office of the Regional
Commissioner a day or two before the 1 March 2006."
Annexure MN22A” was a circular containing what appears to be
advertisements of various positions including omée‘ @irector:
Employee Relations: National Head Office: Pretoria The
appellant states that, even before his meeting Mighsrs Motseki

and Smalberger on the 2February 2006, the fourth respondent’s
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post of Director of Labour Relations at Head Officas scheduled
to be advertised. As there is no post of Diredtabour Relations:
Head Office which appears in annexurdiN222A”, the

appellant’s reference to such a position must beference to the
position of ‘Director. Employee Relations: National Head
Office: Pretoria” which does appear therein. In the light of tine t
appellant contended that his transfer was a foregmmclusion.
Against this background there can, in my view, bedoubt that
the decision to transfer the appellant was takenttm 13’

December 2005 and that he was not consulted orngame
opportunity to be heard before such decision w&ena The
attempts made to give him an opportunity to be dhedierwards

were, in this case, not acceptable in law.

In our law the general rule is that, where ady or state
functionary is obliged to observe thadi alteram partem rule in a
particular case, it is required to observe thas hdfore it can take
the decision in issue. (s&&ministrator of the Transvaal and
others v Traub & others 1989 (4) SA 731 (A) at 750C In
Traub’s case the learned Chief Justice explainedrdtionale for
the requirement that the audi rule should, geneisgieaking, be
observed before an adverse decision is taken dgasisbject. He
said at 750C“... that is, while [the body or official or
functionary who is to make such a decision] still &s an open
mind on the matter. In this way one avoids the natal human

inclination to adhere to a decision once takeh

There are exceptions to this general rule witkee audi rule can be

observed after the decision has been taken but wbnthose
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exceptions has been relied upon in this case byegondents. In
the light of the fact that in this case the decisio transfer the
appellant was made on the™Becember 2005 which, even on the
respondents’ own version, was before the appetianid be given
an opportunity to be heard, and since this wasomet of those
exceptional cases where the audi rule could berobdeafter the
decision had been taken, the decision to trangfer appellant
violated the audi rule, is bad in law and falldo®set aside on this

ground alone.

[63] The respondents also sought in their affidaui justify their
giving the appellant the opportunity to make repngégtions after
the decision had been made on th& L&cember 2005 on the
basis that that decision was only a decision ingipie. The simple
answer to this contention is that a decision in@ple does not fall
outside the ambit of the wordlécisiori in the rule that before
making a decision that may adversely affect thatsigr interests
of a subject, a state functionary is obliged toeobs theaudi
alteram partem rule. The audi alteram partem rule must be
observed even before a decision in principle i€ak am of the
view that the respondents have not shown any icestibn for their
failure to give the appellant the opportunity tohssard before the
decision was taken. Such non-compliance with abéi alteram
partem rule vitiates the decision to transfer the apmelEnd such
decision is invalid, void and of no legal effect.

[64] Even if it were to be said that the secongboeslent was entitled to
make the decision to transfer the appellant any dméreafter

invite him to make representations, | am of thewidat such
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opportunity was fundamentally flawed in that thecid®n to
transfer the appellant wadat accompli as was argued by Counsel

for the appellant.

In terms of the letter of the ¥PDecember 2005 the appellant was
not invited to make representations for the reveysavithdrawal
of the decision to transfer him but he was invitéd respond
accordingly” “if there [were] any factors which have an
influence on [his] transfer’. This seems to suggest that the
invitation envisaged factors that could affect timaing of the
implementation of the decision to transfer him.ded, the first
respondent said in his affidavit, and the secondpoedent
confirmed, that, once the Department of Correcti@evices has
made a decision to transfer an employee, it doéximange that
decision but only suspends it or changes the tinmupelievable
as this may be, | have to accept that this is gpraach or policy
of the Department of Correctional Services whedteitls with the
transfer of its employees because it is very hagtking officials of
that Department who have said under oath in thsg ¢hat this is
how the Department deals with transfers. The @ifisiho says so
in his affidavit is the first respondent — a manowbccupies a
position that is at the level of Deputy Directorr@eal. The other
one, the second respondent — who was at the timadbounting
officer of the Department and, effectively, the daitor-General of
the Department and the highest ranking officehef Department -
has confirmed under oath what the first respond@ys in his

affidavit in this regard.
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In par 44.1 of the first respondent’s answgraffidavit, the first
respondent denies that the invitation to the apptlio a meeting
with the Chief Deputy Commissioner. Corrections, Motseki,
“constituted a reconsideration of the [appellant'sfransfer ...”
The second respondent says in his affidavit thatelael the first
respondent’s affidavit and confirmed it as trueso far as it
referred to him and/or steps taken by him. One of the steps that
the second respondent took was to invite the agmetb have a
meeting with Mr Motseki. This was by way of a |ettieat he wrote
to the appellant’s attorneys dated thé" JHebruary 2006. That
letter is in terms that suggest that the secongbredent was going
to reconsider the decision to transfer the appelldowever, since
the first respondent says that that invitationh® appellant by the
second respondent did not constitute an opportunitly a
reconsideration of the appellant's transfer — ahd second
respondent confirms this in his affidavit as trine—natter must be
approached on the basis that the decision to #atisé appellant

was made much earlier and it wafsid accompli.

Just in case one doubts the first respondestéement in par 44.1
of his affidavit that the second respondent’s emin to the
appellant was not an opportunity for a reconsidemnaof his
decision to transfer him, the first respondentaiely says in par
44.2: Look at whether the second respondent chahigediecision
to transfer the appellant after the meeting at keplul say that
this is what the first respondent says in effecaose in par 44.2
of his affidavit he says:

“It will be noted that notwithstanding the fact that the

[appellant] was invited and was granted a further
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opportunity to address his transfer and to discussis
personal and other circumstances, the decision to
transfer him stands.”
As if this did not make it clear enough that thepBement had not
intended to reconsider its decision, the first oegjent says in the
next sentence:
“The Department may suspend or change the timing cd
transfer  after considering personal or other
circumstances, but this would not change the decom
itself.”
This is fatal to the respondents’ case againstagheellant. The
revelation that this is how the Department dealth viransfers
means that, once it is shown to have taken a dectsi transfer
without affording an employee concerned an oppdstuto be
heard, any subsequent attempt to hear the emplogee be
disregarded altogether because it would be a shamtha
Department would never change the decision to fieanthe

employee.

This practice or policy of the Department adr€zctional Services
Is wrong in law and should be stopped because #maiment is
obliged to observe thaudi alteram partem rule in regard to
transfers of employees. The observance of thatmalans that the
affected employee has a right to make represengatioverbal or
written — directed at showing that no decision $thdae made to
transfer him in the first place. By adopting thdigoor practice

that it will not change its decision to transferemployee once it
has made it, even if the employee was not heamtdéhe decision

was made, the Department is rendering the employigés to be
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heard in such cases illusory. Indeed, it is operntsgf up to legal
challenge that could be avoided if it were to deigh these matters

in the correct manner.

[69] A decision to transfer an employee that is endekfore the
employee can be heard is, generally speaking, duland invalid
in law. However, in certain limited circumstancds may be
justified to make the decision first and give thepioyee the
opportunity to be heard after the decision has heade. That
would be in cases where it can be shown that theD®&ent was
dealing with an emergency situation and it wouldsehdeen
impracticable or impossible to delay the makingtleé decision
until the employee had been heard. However, wher@ecision is
taken first and the employee is only given the opyoty to be
heard afterwards because, for example, there er@rgency, the
opportunity to be heard that is given to the empdoynust be on
the basis that the decision to transfer him caretersed. If it is on
the basis that such a decision cannot or will rotrdversed once
made and that the employee is to be heard onlespect of a
possible suspension of the decision or on the blesshange of the
timing of its implementation, then that opportunity be heard is
not a proper one in law and is fundamentally flaw€&de result
thereof would be that the decision to transfer ¢&meployee is

unlawful, invalid and of no legal effect and candet¢ aside.

[70] Even the opportunity to be heard which theosecrespondent
gave the appellant after the intervention of hieraeys cannot be
relied upon by the respondents as constituting damge with the

audi alteram partem rule because the Department had a policy or
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practice that, once a decision to transfer an eyaglchad been

taken, it could not be reversed.

Even if it could be said that the fact thae teecond respondent
made the decision on the™ Becember 2005 without affording the
appellant the opportunity to be heard is irrelevaetause he did
later invite him by way of the letter of the "L February 2006 to
make representations and the appellant made usehaif
opportunity upto a point, | would say that, eventhwihat
opportunity, the second respondent failed to olesdhe audi

alteram partemrule. | explain below why this is so.

It emerges from the last page of the lettethef 17' February 2006
which the second respondent wrote to the appetlattborneys that
he invited the appellant to a meeting with the CHdeputy
Commissioner. It also emerges that the purposehatf iheeting
was to ‘discuss all issues and personal circumstances
surrounding the transfer to Pretoria” and that the Chief Deputy
Commissioner would therstibmit [the appellant’'s] response to
[the second respondent] who [would] then consider he
personal circumstances [of the appellant] The meeting that
ultimately occurred pursuant to the second respursléetter and
invitation of the 1% February 2006 took place at Leeukop
Correctional facility on the 28February 2006.

It is common cause between the parties thata$ agreed at the
Leeukop meeting that in addition to the oral repnéations which
the appellant had made in that meeting, he wouldnguwritten

representations. The dispute between the partidbais on the
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appellant’s version, the purpose of the writterr@spntations was
that the second respondent would consider thenrédfe could
make the decision whether or not to go ahead \mighdiecision to
transfer the appellant whereas the respondentsiorers that such
written representations would not be forwarded he tecond
respondent nor would they be considered before dheond
respondent could make his decision. The respondestsion was
that the appellant’s written representations wetended to serve
as a written recordal on the [appellant’s] file ofthe reasons
advanced by him for objecting to the transfer. (see Motseki’s
affidavit, par 7 which is confirmed by the secoedpondent in his
affidavit).

It is also common cause that the second resganmade his final
decision to have the appellant transferred or teehhat decision
implemented before the expiry of the extended petlmat had
been given to the appellant to submit his writtepresentations.
Quite correctly, the Labour Court rejected the oeglents’ version
that the appellant’s written representations watimended to be
considered before the final decision was made. rEspondents’
version makes absolutely no sense and is in conflith a

statement in the last page of the second respdedetter of 17

February 2006 to the appellant’'s attorneys that dppellant’s
response at the meeting contemplated in that lettewhich

ultimately was the Leeukop meeting — would be senbhe second

respondent for consideration.

It was accepted by all concerned that the alerbpresentations

which the appellant made at the Leeukop meetingndidepresent
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everything he had to say about why he should nardresferred.
That being the case, why would his verbal repretgiems be
considered but not his written representations i by

agreement between the parties? Why would it haga becessary
to give the appellant such tight deadlines as hegigen to submit
his written representations if the purpose was tooavoid the

further delay of the final decision? And why woulte appellant

file representations simply for recordal purposes?

[76] It is common cause that the second respondade the final
decision to transfer the appellant or to impleniet decision to
transfer him before the expiry of the extendedqukthat had been
given to him to submit his written representatiofise Court a quo
held that in law there was nothing wrong with tlsisce the
appellant filed his written representations outstle extended
period that he had been given. My view on this p@ndifferent
from that of the Court a quo. Whether or not theose
respondent’s decision to transfer or to impleméet decision to
transfer the appellant is valid or lawful or notshibe assessed as
at the time when it was made and not before or.aftee question
iIs whether or not the second respondent had a tighiake that
decision at the time that he made it — which wésreethe expiry
of the extended period given to the appellant tmstihis written

representations.

[77] In my view there can simply be no doubt thae tsecond
respondent had no right to make that decision attithe that he
made it. This is because through his officials wad met with the

appellant at the Leeuwkop Correctional Facility tkecond
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respondent had in effect agreed not to make theisida before
the expiry of such extended period. This was sb tte appellant
could submit his written representations which teecond
respondent was to consider or which he wanted ewerjo believe
he would consider. If, as at the time at which thecond
respondent made his decision, he had no right tentathat is the
end of the inquiry and it matters not that, subsaty, the
appellant failed to submit his written representadi within the
extended period afforded to him. Indeed, once ahef appellant
was told, before the expiry of the extended peribdt the second
respondent had already made his decision, he wewdtsh have
been entitled not to proceed to submit such writegresentations
on the basis that submitting them would serve npgae anymore
as the decision had already been made. Obviodslgespite all
that, he went on to submit his representations,thareinside or
outside the extended period, this would not rendéd and lawful

a decision that was otherwise invalid and unlawful.

To my mind that what | have said above is tteerect legal
position is very obvious and should not require dnyther

explaining. However, just in case it is not as obgi to the
respondents as it is to me, let me make one ifltistr of the point.
If, within the context of a disciplinary hearingn employer
informed an employee to come to a disciplinary ingat a certain
time but, before that time, he made the decisian tthe employee
Is guilty of the misconduct alleged against him aigmissed him,
it would be difficult to find anyone who would sdlgat such a
dismissal was in order. If, in the middle of a gwioary hearing,

the hearing had to be adjourned before the emplaedd
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complete giving his evidence and it was agreedlibatvould give
the rest of his evidence on a later date and th@doy@r made the
decision that he was guilty of misconduct and dss@d him
before the appointed date for the continuationhef disciplinary
hearing, it would be difficult to find anyone whoould say that
that dismissal was in order. There is no differenteorinciple

between that scenario and what the second respbdadem this

case.

Another example is that, if an employer in fhablic service gave
striking employees an ultimatum to return to woykabcertain time
failing which it would dismiss them, it has no righ dismiss such
employees prior to the expiry of the deadline i& tamployees
return to work within the stipulated timgAdministrator, Orange

Free State v Mokopanele (1990 (3) SAAD at 787 D-H.)

Undertakings and agreements between parties menaetisiag in

our law. And failure to honour them has consequendest like an
employer cannot dismiss striking employees who cdraek to
work before the expiry of an ultimatum after he ltaled upon
them to return to work by a certain date failingieththey would
be dismissed, an employer cannot implement a &ansf an

employee prior to the expiry of the time given @ £mployee to
make representation. In conclusion on the poirthefobservation
of the audi rule, the second respondent’s decigotransfer the
appellant to Pollsmoor and to Pretoria was takethomt any
compliance with the audi rule and is, for that caasunlawful,

invalid and of no legal effect.

The transfer to Pollsmoor
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[80] One of the appellant's complaints about higngfer from his

[81]

position as Regional Head: Corporate Services, &vesCape to
the position of Area Co-Ordinator: Corrections,|§obor was that
that transfer constituted a demotion. | use the tdransfer” in

this regard deliberately. | am aware that the fistthe third
respondents contend that that was not a trandferbasis for their
stance in this regard is that in terms of the Dipamnt’'s Transfer
Policy, if an employee or officer is moved from oloeality to

another one on a temporary basis, that is saidonbé a transfer.
The answer to this is that the Transfer Policy a¢ an Act of
Parliament. If in terms of the CSA and / or PSAdaet constitutes
a transfer, it cannot cease to be a transfer sirbplsause the
Department finds it convenient to label it as sdrnmgf other than a
transfer in the Transfer Policy. In terms of theACG#d PSA this is
also a transfer and it is governed by the relevstatutory

provisions on the transfer of employees.

The appellant contended that his transfer ftbenposition he was
occupying of Regional Head: Corporate Servicefhiéoposition of
Area Co-Ordinator: Corrections in Pollsmoor consét a
demotion. The respondents disputed this contemathmhmaintained
that such transfer did not constitute a demotiarsupport of their
contention that such transfer did not constituteleanotion the
respondents pointed out that the appellant’s rank salary rate
were to remain the same. The appellant did not desstatement
that his rank and salary rate were going to renths same.
However, he contended that simply because theretwd® no
change to his rank and salary rate did not nedgssagan that his

transfer was not or could not be a demotion. Theelgnt stated
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that other factors such as the status, authoritystige and the
responsibilities of the two positions had to beetaknto account as
well in the determination of the question whethenat the transfer
to Pollsmoor constituted a demotion. The appellaat went on to
give details relating to the status, authority, spge and

responsibilities of the two positions.

The appellant stated in his affidavit that hasition of Area Co-
ordinator: Corrections, Pollsmoor was a positiofoatl level and
that it was Subservient to the position of Regional Head:
Corporate Services, Western Cape in terms of resipitines,
status, job descriptionpbwers and capacitie’s In this regard the
appellant stated that in the position that he wasupying, he
served 6n the Regional Executive together with the Regiomha
Commissioner and his deputy and three other Co-Regnal
Heads” He said that he also served on the Regional Mamaapt
Board together withZ0 (ten) Area Commissioners, the Regional
Commissioner and his Deputy and his four Regional eads”.
The appellant explained that the Regional ManagérBeard is
responsible for the management of all of the Depamt's
correctional facilities in the whole of the Weste@ape. The
appellant says that at regional level there wereserse
Deputy/Assistant Directors reporting to him. He sdfjat those
deputy directors/assistant directors were in chaafe the
directorates of Human Resources Support, Human URes®
Development, Performance Management, Labour (Enreglpy
Relations, Special Programmes, Legal Services aswlgational
Health and Safety. He said that he was also tleerhanager for

ten Area-Co-Ordinators: Corporate Services eachvimbm was
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situated in one of the ten management areas wlwrectional

facilities are maintained by the Department.

The appellant said that in contrast the positiof Area Co-
ordinator: Corrections (Pollsmoor) was a far mordémited
position” which is involved in the day to-day control ofigwners
and prisons. He said that this was something irchviie had no
experience and in which he had not been involvedhe previous
eight to ten years. The appellant set out his fications to show
that there was no connection between such posiiod his
gualifications. He said that he had

(a) a certificate in labour law from theUfiversity of
Pietermaritzburg”,

(b) a diploma in advanced Human Resources from the Wits
Technikon,

(c) a B.A degree in political science and sociologynfrthe
University of South Africa and had enrolled for adter’s
degree in Public Administration at the University o
Stellenbosch in the Western Cape at the time of the

institution of these legal proceedings in the Lal®aurt.

The respondents only deny that the appel&iite line-manager of
the Area Co-Ordinators and they clarify that henicharge of a
number of sub-directorates. Having noted what dspondents say
in this regard, it is interesting to note that tespondents admit the
statements made by the appellant in par 72 ofdhisding affidavit
that in his position in the Western Cape he supedivisome 10
Area Co-Ordinators: Corporate Services and sevpuatgassistant

directors. The appellant also said in par 73 ofs faunding
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affidavit that in his position as Regional Headr@wate Services,
Western Cape, he had overall responsibility forrttagagement of
the entire portfolio of human resources functions fthe

Department’s staff in the Western Cape which ran some 6 000

personnel members. The respondents admit this.

The appellant also says in par 73 of this thog affidavit that at
his offices ‘at the Regional Commissioner alonethere were
some 30 staff members who fell under him. He thegrs sit will
be clear, if one compares the wide and extensive taorities
(sic), responsibilities and powers which | currentf enjoy with
the post to which | have purportedly been transfered that
such transfer constitutes a demotion and a gross dnsevere
diminution of my status, responsibilities, prestige and
authority. This is evident even if onesimply compares the job
descriptions of the two posts, copies of which arannexed
hereto marked annexures ‘MN23’ and ‘MN24’ respectiely.” In
par 55 of the first respondent’s answering affitlani which the
first respondent purports to answer the appellamgssion as
contained in paragraphs 70 — 73 of his foundingla¥it, all that
the respondents deny is that the position they edatite appellant
to occupy in Pollsmoor constituted a demotion. Aswen that
denial is a bare denial. This must be viewed ag#wesfact that the
appellant did not just state that this was a demotiHe
substantiated that contention by setting out iragdetail what his
powers, duties, responsibilities and authority werlis position in
the Western Cape. He also said that, when onedgasd to that
and the job description of the other position th@twould occupy

in Pollsmoor, it was clear that the transfer to fhasition in



54

Pollsmoor constituted a demotion. The respondedisot put up

anything to substantiate their denial that this ea&emotion.

[86] In par 75 of his founding affidavit the ap@eit said that the

position at Pollsmoor wasdthing more than an administrative

or functional position as opposed to the executivposition |
currently hold which requires the kind of sophistiated skills
and abilities which are needed to successfully maga HR
Issues such as benefits and promotions, salariespnkplace
discipline and legal services, on a provincial leVefor some
6000 employee$ The respondents did not deny this part of par 75
of the appellant’s founding affidavit.

[87] In par 77 the appellant stated that 5 apparent from the
provisions of the Transfer Policy the transfer is Iearly
irregular and unlawful in that it was effected without
consultation with me beforehand: He continued: As | have
already pointed out, at no stage was any mention rda of a
possible transfer to a position at Pollsmoor and th only
discussions which took place centred around a trafex to the

post of Director: Aftercare at Head Office in Pretaia.”

[88] | agree with Counsel for the appellant thag there fact that the
appellant’'s rank and remuneration were not goinghange does
not mean that that the transfer to Pollsmoor cowtor did not
constitute a demotion. | agree, too, that the stapwestige and
responsibilities of the position are relevant te ttetermination of
whether or not a transfer in a particular case tomss a

demotion. As can be seen above, the appellantsncse has set
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out in great detail a number of matters which gahe status,
prestige and responsibilities of his then posiaod the position he
was to occupy in Pollsmoor. Largely, the responsidrdve not
challenged the appellant’s version on many aspedtss evidence
in this regard. All of these have been referredliove. In the light
of the largely uncontradicted evidence that the edapt has
adduced in regard to the status, prestige and megplities of his
position in Cape Town, | have no hesitation in ¢doding that such
position was of a higher status, prestige and respdities than
the position he was to occupy in Pollsmoor. Thandp¢he case, |
also have no hesitation in concluding that the Bgpis transfer to

Pollsmoor constituted a demotion.

The appellant also did not consent to suchatam. In terms of
the common law a demotion without the employee’sseot is

unlawful. In terms of the Labour Relations Act themotion of an
employee without his consent would be unfair. Trhatins that the
transfer of an employee which constitutes a demoisonot in

accordance with the LRA and, therefore, is contrémy the

provisions of sec 96(2) and (3) of CIS and, thaesfanlawful. At

any rate, to the extent that the CSA or the PSA paynit the

demotion of an employee by his employer without dogsent, it
would be in conflict with the LRA which does notaal that and in

terms of sec 210 of the LRA, the LRA would prewaier the PSA
or the CSA.

Furthermore, the decision to transfer the #ppeto the position of
Area Co-ordinator: Corrections, Pollsmoor was madtbout the

appellant being consulted first or being given apastunity to be
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heard. That is fatal to the transfer and rendarwvélid, void and of

no legal effect.

In the result, | am satisfied that the secoegpondent’s decision to
transfer the appellant was unlawful, void and olegal effect and
should be set aside. In the light of the conclusibhave reached
above with regard to the appellant’s challengehef\talidity of the
appellant’'s transfer on the basis of thadi alteram partem
point/consultation point with reference to the #f@n to Pollsmoor
and the transfer to Pretoria and also on the ladsise demotion
point with reference to the transfer to Pollsmor,fihd it
unnecessary to consider other grounds upon whiehtrdmsfer
could possibly be invalid. Tempting as it may baléal with these
other grounds, it seems to me that | should nosaldecause the
points were not argued. The points whether thesteautonstituted
an administrative action or not was argued buthm light of the
conclusion | have reached above, it is not necgssatecide it.

Lastly, | note that, while in this case thepallant complained that
he was a victim of someone else’s decision to tearism that:

(@) was actuated by ulterior motives,

(b) constituted an unfair administrative actiand,

(c) was contrary to the Department’s Transferidyol
similar accusations were made against him by anaimployee or
official of the Department of Correctional Servicegshe matter of
Acting Provincial Commissioner, Correctional Servies &
others v Matheyse (1) (2002) 23 ILJ 2192 (LAC)which came
before this Court in 2002. When one has regardltof ahis, it is

difficult not to be reminded of the biblical insttion: Do unto
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others as you would have them do unto you! (Origitiag James
Version :Matthew 7:12).

[93] The appellant has also sought the settingeasfdthat part of the
fourth respondent’s transfer which required hinteice his position
in the Western Cape. Such an order would only ediatthat part
of the decision to transfer the fourth respondente appellant’s
position and would not in any way affect the demsto transfer
the fourth respondent away from the position heupmd in
Pretoria before the implementation of the decigmtransfer him
to the appellant’s position in Cape Town. The fourtspondent
has not opposed such relief. That order can andlghaso be
granted. There were also other orders which thelkgm asked for

in his Notice of Motion which can and should benjeal.

[94] In the light of the above the appeal shouldceed. With regard to
costs both Counsel submitted that this is a mattesich it would
not be appropriate to make an order of costs eitvay.

Accordingly, | do not propose to make an orderasts.

[95] In the result | make the following order:

1. The appeal is upheld.
2. No order is made as to costs on appeal.
3. The order of the Labour Court is set aside and,itfothe
following order is substituted,;
“(@) The decision made by the second respondent to

transfer the applicant to Pollsmoor Prison, is
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hereby declared unlawful, invalid and of no legal
effect and is set aside.

(b)The second respondent’s decision to transfer the
applicant from the position he occupied in the
Western Cape to the position of Director: Aftercare
Head Office in Pretoria is invalid, void and of nolegal
effect and is hereby set aside.

(c)The first and/or second respondents’ decision
transferring the fourth respondent to the position of
Regional Head: Corporate Services, Western Cape, Is
hereby reviewed and set aside.

(d) The order in (c) above does not affect the validity
of the decision to transfer the fourth respondent
from the position that he held in Pretoria but only
affects his transfer in so far as it affected the
appellant’'s position of Regional Head: Corporate
Services, Western Cape.

(e) There is to be no order as to costs

Zondo JP

| agree.

H.M Musi JA

| agree.



Tlaletsi AJA.

Appearances:

For the Appellant
Instructed by

For the f'to the
3% Respondents
Instructed by

For the 4 Respondent

Date of Judgment

59

Mr M L Sher
Parker & Khan

Mr P Gamble SC
(with T Golden)
State Attorney

No appearance.

31 July 2008



60



