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In the matter between

Shoprite Checkers (Pty)Ltd Appellant
And
The Commission for Conciliation 1st respondent

Mediation and Arbitration

Commissioner B Mbha NO 29 respondent
Retail and Allied Workers Union 39 respondent
J Maake 4™ respondent
JUDGMENT
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Introduction

[1] This is an appeal against an order made by ®Waglsitting in the
Labour Court in an application brought by the algpelto have an
arbitration award issued by the second respon@em@wed and set
aside. The second respondent had issued thatagidntaward in a

dispute between the appellant, on the one hand,thaedhird and



[2]

[3]

fourth respondents, on the other, about the fasrésthe fourth
respondent’s dismissal by the appellant from itsplesn on 2
December 2000. The order that was made by the lraGourt
reviewed and set aside the second respondent'sadidm award
and remitted the matter to the Commission for datmn,
Mediation and Arbitration the CCMA?”), the first respondent in
this appeal to be arbitrated afresh by a commissiother than the
second respondent. The third and fourth respondeats also
brought a counter review application against pathe arbitration
award. The second respondent’s arbitration awasitwghe effect
that the appellant reinstate the fourth respondadtimpose what
the commissioner called @&€évere final warnind on him for the
misconduct of which he had been found guilty. Hogreuthe
commissioner had decided that the fourth respongasatnot to be
paid any compensation. He also did not make thestaiement

order retrospective in its own operation.

The facts

| now propose to set out the facts of this cas¢hey emerge in the
affidavits and the notes of the commissioner. IImgdadhis | am
guite alive to the fact that | do not have the Ifi¢rné the transcript
of the arbitration proceedings but have to make with the

commissioners’ notes.

The facts of this case are very brief. The fourespondent was
employed by the appellant in 1972. There was sosegeement
about the position in which he was employed in
September/October 2000. The appellant says thaakemployed
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as a deli supervisor whereas he says that he wpkysd as a

“perishable controller/manager, promoted on/or aboutl972.

As a result of its concern about the problemsbfinkage in its
Silverton Store —which is where the fourth respaondevas

employed — the appellant had video cameras indtatiside the

store so that it could establish the identify ajs responsible for
shrinkage in the store. It is common cause thagfpellant’s rules
prohibited any eating by its employees “in theisgllareas, meat
markets, prep rooms, service departments, stoclgadrstores or
In any area in view of the customers in any othesighated
restricted area at their workplace. Smoking omgaivas permitted
only in canteens and offices or areas designatesueals by the
manager. In this regard Rules 8 and 13 of the &ppH rules are

the relevant rules.

It was common cause that during the period gt&aber 2000 to
21 October 2000 the video cameras had captured thoeasions
when the appellant could be seen eating in areagioh eating
was prohibited. For this he was subsequently cliargeth
misconduct, was found guilty and was dismisseds l[common
cause that the monetary value of what the foudbaedent ate on
those occasions is unknown. In the first incidené tfourth
respondent could be seen in the video clip pickipgsomething
and putting it in his mouth. This was in the deéa Thereafter, he
could be seen leaving the deli area while busy agewin the
second incident he could be seen in the videovddiliking towards
the exit of the deli area and he picked somethioghfa plate and

put it into his mouth. In the third incident theufth respondent
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could be seen entering the deli area through thk eatrance. He
then sits down and starts to eat. He was the oefggnm in that
area. He then stands up and throws away a papewgned his
mouth and hands. It is common cause that shrinkagehis

particular store of the appellant had risen fro®sPd.to 4%. It is
also common cause that the fourth respondent haceddhe

appellant for about 30 years and had a clean diisary record.

Disciplinary inquiry
As a result of the fact that the fourth respemtdhad been captured

in the video cameras eating what the appellanebed were its
products and that he was captured on the cameng doi in areas
of the appellant’'s premises in which staff werehtoded from
eating, the appellant instituted a disciplinaryumyg in which the
fourth respondent was charged with three allegatioof
misconduct of eating the appellant’s food withoutharisation in
areas where doing so was prohibited. The fourtpamdent was
found guilty of all the allegations of miscondubat he had faced
and was dismissed. He did not appeal against tbside of the

disciplinary inquiry.

Conciliation and first arbitration

The fourth respondent was aggrieved by his disal which he
regarded as unfair. The appellant regarded theisksinas fair. A
dispute arose between the parties about the failmrestherwise of
the dismissal. The fourth respondent referred tisputie to the
CCMA, initially for conciliation, and later, for hitration. This was
to later turn out to have been the first arbitrato@cause later there

was another arbitration. | shall refer to this &dtion as the first
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arbitration. These arbitration proceedings wereenrcase no GA
12118 in the CCMA.

The hearing of the first arbitration was appdhe set down for the
3 April 2001. It was heard by a Mr Mathee, a cominiser of the
CCMA, under the auspices of the CCMA. On tf& April 2001
the commissioner in the first arbitration issued abitration
award. In terms of that arbitration award the cossniner in the
first arbitration found that the appellant’s dissakhad been both
substantively and procedurally unfair and ordertes dppellant to
reinstate the fourth respondent with full retrogpeceffect from
the date of dismissal. At the time of the issuifighe arbitration
award only a period of just over four months haapséd from the

date of the fourth respondent’s dismissal.

The first review application

On the 18 May 2001 the appellant, aggrieved by the first
arbitration award, launched a review applicationtiie Labour
Court to have the first arbitration award reviewst set aside.
That review application came before Waglay J inlthleour Court.
The Labour Court found that the commissioner in fivst
arbitration had committedgtoss misconduct in relation to her
duties as arbitrator”. It set the first arbitration award aside. The
Labour Court decided to remit the dispute to theM2Cto be
heard afresh by a commissioner other than the ohe ad
arbitrated the dispute in the first arbitration.eTbrder of the
Labour Court was issued on the™®ay 2002. That review
application was under case no JR 808/01 in the wal@ourt,

Johannesburg.



The second arbitration

[10] In due course the dispute was assigned b IA to the second
respondent, Mr B Mbha, a commissioner of the CChktAarbitrate
the dispute afresh. | shall refer to this arbitatias the second
arbitration. The second arbitration took placetmn 13" September
2002 and 10 July 2003. On or about 5 August 2002 th
commissioner issued an arbitration award in terdsvisich he
found the fourth respondent’s dismissal to have nbd®th
substantively and procedurally unfair. This does mean that he
found the fourth respondent to have been innocedntthe
allegations of misconduct for which he had beemdised. In fact
he rejected both that part of the fourth resporidelgfence that he
had been authorised to taste food and to tastetlitel areas where
the video clips showed him to have eaten it and plaat of his
defence which was to the effect that on one oftliinee occasions

shown on the video clips he was eating his own food

[11] It may well be that the commissioner did navé enough evidence
before him to conclude that on that one occasiom fiburth
respondent was not eating his food. But on thesfa€tthis case
this makes a small difference as the commissiorfardings in
regard to the other two incidents appear to bédfigdtor justifiable
and reasonable. If the fourth respondent was jabhf or
reasonably found guilty of two of the three actseating in a
wrong area or eating the employer’s products withprmission,
it is really neither here nor there and will noteat anything of
substance that in regard to one incident of edimgvas innocent.

The commissioner found that in terms of the appéBa



disciplinary code, dismissal was not required tdomnatically

follow when an employee had been found guilty dirgcin breach

of the rule that the fourth respondent was guiltyoi@aching. He

then pointed out that discipline had to be progvessdie took into
account that the fourth respondent had thirty yedrservice and
was a first offender”. He said that in the circumstances he felt
that the sanction of dismissal waseVeré. He then made an
award in the following terms:

“1. The applicant is given a severe (sic) final warningvhich
shall be valid for six months.

The company is ordered to reinstate the applicant.

3. No compensation is payable to the applicant due tine
fact that he consumed company products without any
permission.

4. The effect of this award must be put into operation
within fifteen days of its despatch to the parties

The award was said to be dated on thHeAgust 2003 but,

according to the writing of the commissioner justldw his

signature in the last page of the award, the awmasl ‘signed and
submitted [on] 07 August 2003". It is not appardram the
arbitration award when the award was despatchéuetparties but
it would be reasonable to think that the fourteapsdirom the date
of the despatch of the award to the parties woakkhexpired at
some stage before the end of August 2003. This snéaat in
terms of the commissioner’s arbitration award theurth
respondent was to have been reinstated at some #isg in
August 2003.

The second review application
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The appellant was aggrieved by the arbitratiwvard of the first
respondent. It then brought a second applicationhe Labour
Court to have the award reviewed and set asiderinst of sec 145
of the Act. The fourth respondent was aggrievedhayfinding of
the fourth respondent that he was guilty of misecmbdand the
decision denying him any compensation or retrosggctin the
operation of the reinstatement order and the dwtithat he be
given a ‘Severé final warning. Accordingly, he launched a
counter-review application to effectively set aside finding that
he was guilty of misconduct and the order that iheukl not be

paid compensation.

In the first review application the matter hemime before Waglay
J. The second review application also came befoaglsly J. The
whole review application brought by the appella@atsvdirected at
attacking the commissioner’s finding that the samcof dismissal
imposed by the appellant on the fourth respondest severe and

at the order that the fourth respondent be reiedtat

The record of the arbitration proceedings theis filed by the
appellant with the Registrar did not include thanscript of the
oral evidence that was led in the arbitration peolregs. A senior
commissioner of the CCMA who was responsible foz dafe
keeping of relevant tapes had filed a notice todfiect that the
tapes were missing. The handwritten notes which besh taken
by the commissioner who had arbitrated the dispuwere

transcribed and the transcript was filed as pathefrecord of the

arbitration proceedings. The arbitration award th#te
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commissioner had issued seemed on the face of hate dealt
with the evidence in quite some detail. It was camnctause
between the parties that the acts of alleged mdigzinfor which
the fourth respondent had been dismissed considtélde fourth
respondent eating in parts of the appellant’s pgemin which staff
were not allowed to eat and the only questions wdrether the
fourth respondent had been authorised to eat isetlayeas. In
respect of one instance the fourth respondent aamdtlsat he had

eaten his own food.

Both the appellant and the third and fourtbp@dents agreed that
the commissioner’s notes constituted a fair summafythe
arbitration proceedings pursuant to which the eatidn award that
was sought to be reviewed in the Labour Court wssudd.
Accordingly, they were prepared to have the revagplication
decided on the basis of the record that was betoeeLabour
Court. There is no indication that the commissiptieat is the first
respondent, was consulted to establish what hisdgtwas to the
review application being decided without a trarnscrof the
evidence led in the arbitration but with the bethefionly his notes
which both parties agreed constituted a fair sumgmair the
evidence led in the arbitration.

The Labour Court, per Waglay J, expressedvtae that on what
was before it, no basis existed to justify an iieiemce with the
commissioner’s arbitration award. He said in part:
“In this matter having regard to the summary of the
evidence | am satisfied that the decision of the send

respondent was not one which is open to be reviewéd
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However, he then said:
“However, | am mindful of the fact that there is
discontent on the part of both parties, one with rgard to
the finding of guilt, the other with the imposition of the
appropriate penalty. Because of this unhappiness
compounded by the absence of a proper record | bele
that the best course to follow is to refer the maér to the
first respondent for the matter to be arbitrated afresh
before a commissioner other than the second
respondent.”
He then went on to review and set the arbitratard aside. He
said that this wasldased on the allegations made by the parties
and the fact that the summarised transcript does noafford me
sufficient details to categorically find in favour of one or the
other and | believe that in the circumstances it wold be
inappropriate to allow the award to stand or to grant the relief
as sought by either of the parties He made no order as to costs
and remitted the dispute back to the CCMA to betrated by a

commissioner other than the first respondent.

[17] If that order given by Waglay J in the secaegliew application
was given effect to, the new commissioner who waulitrate the
dispute this time around would have been the tbahmissioner
and the parties and the witnesses who had alresstifie¢d in the
previous two arbitrations before different arbibrat would be
called to testify in the third arbitration abouethvents which had
given rise to the fourth respondent’s dismissathtise witnesses
had given evidence in the disciplinary hearing Wwhaceceded the

fourth respondent’s dismissal and had been croasyeed there,
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the third arbitration would have subjected them dmss-

examination for the fourth time on the same events.

[18] The order of the Labour Court in the secondaw application
was issued on the $3August 2004. That would have been over
three and a half years since the fourth responslemmissal. What
would happen if some important witnesses who hadrgevidence
in the earlier two arbitrations were, for some timen reason, no
longer available to give evidence? What would hapifethe
unavailability of some or other important witnessoahad testified
in the earlier arbitrations led to a result whiobuld not have
ensued if he had been available and had given me&®eOf course,

the result could well be a miscarriage of justice.

The appeal
[19] The appellant’s case is based on the propwosthat the sanction of

dismissal was appropriate for the acts of miscondt@ievhich the
fourth respondent was gquilty and that the commis=is
conclusion that it was not fair was unjustifiabledashould be
reviewed and set aside. The decision of the conmomss that
dismissal was too harsh as a sanction is, broaghalsng,
reasonably reasoned. Even if one were to test ithenbasis of
whether it is justifiable in relation to the reasogiven for it, it
would, without the slightest doubt, survive thet.tésone tests it
against the test of unreasonableness in accordaiite the
decision of the Constitutional Court iSidumo & another v
Rustenburg Platinum Mines Ltd and others, case no
CCT85/06, as yet unreported, which was handed down orb'the
October 2007, there is no doubt, that it is reaslendecause it
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cannot be said that a reasonable decision-makéa ootireach the
same conclusion. In fact | would go so far as tothat there is no
prospect that a reasonable decision — maker —dmgua CCMA
commissioner — could, on the facts of this casel that dismissal
was a fair sanction. Any attempt by the appellansdek a forum
that will make such a finding is, in my view, areesise in futility.
Two commissioners of the CCMA - acting separatehd a
independently of each other - have already foumdl tthe sanction
of dismissal was excessive in this case. Waglagiting the
Labour Court, already expressed the view that tha®no basis to
interfere with the finding of the second commissiorNow three
Judges of this Court have come to that conclusighowt any
hesitation. There is, in our view, no justificatifum the appellant to

continue to delay the final reinstatement of thertio respondent.

Cross-appeal

The third and fourth respondents had browgltbunter — review
application to set aside the commissioner’s decihat the fourth
respondent was guilty of misconduct, that he shdaddgiven a
“severe final warning and that he should not be paid any
compensation or to set aside the decision not tceertlee operation
of his reinstatement retrospective. | have alresalg above that
one of the incidents of the fourth respondent’sngathat was
shown in the video clips was one in respect of wine said that
he was eating his own food. This evidence doesppear to have
been controverted but, even if it was his own fobdeems that
eating it where he was shown to have been eatimgputld still
have been a breach of the relevant rule of thellaopgerohibiting

eating in certain areas in the premises. But elv#reimatter could
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be dealt with on the basis that he was guilty ¢ihgaon two rather
than three occasions this would not make any natifference to

the sanction.

The third and fourth respondents contendedhigir counter —
review application that the commissioner’s decisionmpose a
“severe final warning’ on him was unjustifiable and irrational. It
was not the third and fourth respondents’ case thahe fourth
respondent was, indeed, guilty of misconduct, thealled Severe
final warning” imposed by the commissioner was excessive. Their
complaint about it seems to have been based ocotfitention that
the fourth respondent was not guilty of any misaadat all. In
my view there is no proper basis to interfere it sanction of a
“final warning, severe or not The fourth respondent was guilty of
either three or at least two acts of misconduct. dHeuld be
disciplined for that. The commissioner deemed al fimarning that
IS severe as appropriate. No proper basis to areerfvith the

commissioner’s decision in this regard has beewsho

The third and fourth respondents also contdndetheir counter-
review application that the commissioner’s decismot to make
his reinstatement retrospective or that he shooldbe paid any
compensation was unjustifiable and irrational ahdutd be set
aside. In this regard it is interesting to rememleat the
commissioner who conducted the first arbitratiod badered that
the fourth respondent’s reinstatement be with felirospective
effect from the date of his dismissal on tH& Recember 2000.
That arbitration award had been handed down on3the\pril

2001. The arbitration award that is now the subjettthese
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proceedings was issued in August 2003 — that istadogear and a

half later.

The only reason that the commissioner advamcduds arbitration
award for his decision that the fourth respondaoutd not be paid
compensation was that “[the fourth respondent hamijsumed
company products without any permission. In otherds it was
part of the penalty or sanction that the commissiamposed upon
the fourth respondent for the same misconduct foickvhe also
imposed the severe final warning'. Was it justifiable, rational or
reasonable for the commissioner to impose thistganor penalty
in addition to the Severe final warning'. | turn to deal with this

guestion below.

The conduct of the fourth respondent for whibe commissioner
sought to punish the fourth respondent by way afyd® him
compensation or backpay or the retrospectivityhefdperation the
reinstatement order was conduct for which he hexhdl punished
him by way of a Severe final warning. The fourth respondent
had 30 years of service in the company. He hadrrissen found
guilty of any misconduct in his 30 years of seniitc¢he appellant.
In other words he had a clean disciplinary recésla result of the
appellant’s conduct in dismissing him (when he #&haowot have
dismissed him), the fourth respondent had alreagignbout of
employment for about two and a half years at theetthat the
commissioner issued the award denying him compiemsahd not

making his reinstatement retrospective.
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[25] The fourth respondent had been working forghevious 30 years
and suddenly he was without employment for two armalf years.
Living without income must be very difficult for ghody. It would
even be more difficult for a person who for 30 wehad always
had a job. The suffering that the fourth responadeast have gone
through for that period of two and a half years whe had to live
without income is suffering which could not and manbe undone
by any compensation that he could have been obeawarded or
any retrospective operation of the order of retesteent that could
have been made in his favour. What had happeneddaoened.
In other words, even if the commissioner had omiefeat the
fourth respondent be paid compensation as well hat tis
reinstatement should operate retrospectively, dbewould remain
that he had been subjected to that suffering adiynity for two
and a half years. The effect of the commissiongg@sion that the
fourth respondent should not be paid any compeosaiti that the
order of reinstatement should not operate retrdasf@bg was that it
was not only fair that the fourth respondent shdaddyiven the so
called ‘severe final warning' but it was also fair that he should
have gone without income for that length of timed athat,
furthermore, when he had been successful, he shootdbe
compensated at all for any of that period. In mgwisuch a
decision was not justified or rational nor waseiasonable. How do
you say on the one hand that an employee shouldhanat been
dismissed and, therefore, should have been workimdy earning
income for the period that he was waiting for tmeiteation and
litigation to come to finality but still say that was fair that he
shouldnot have received income. In addition to all thatVénaaid,

it must be remembered that the neither the appeati@ananybody
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was able to say what the value was of the compaag that the
fourth respondent ate — in so far as it was comgaag. It could
have been worth R 10,00 or R 20,00. If one hasrdeta the
evidence it seems that on at least two of the cmassvhich the
appellant relied upon the fourth respondent wayg wauch like a
customer who, while shopping in a shop such as &kop
Checkers, picks up a grape here or a grape thereats it. If one
were to assume that the company food that thefaedpondent
ate could be valued at R 10,00 — which is possiolé that the
fourth respondent’s monthly salary was R 100008 dffect of the
commissioner’s decision that he should not be pampensation
and that the order of reinstatement should not aiper
retrospectively is that the appellant does not haygay him about
33 months salary (from 2 December 2000 — August3PB0an
amount of R 33 000,00 at R 1 000,00 per month. Fhrsaddition

to a ‘severe final warning'?

[26] In my view this can simply not be right. Indget can neither be
justifiable nor reasonable. | know that from th@eamant’'s point of
view this cannot simply be about the monetary valtithe food
that the fourth respondent ate. For the appelldans probably
about a principle and the real problem of shrinkidge it and other
similar businesses face every day. | am not igigoany of this. |
am mindful of it but, nevertheless, when all thdevant
circumstances are taken into account | am of thaeiap that a
reasonable decision-maker could not, in the cigtantes, of this
case, have concluded that an employee who had an cle
disciplinary record such as the fourth respondedtfzad 30 years

of service should, in addition to getting seVere final warning
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for this type of conduct, also forfeit about R 3B0MO0 for eating
food that could well have cost less than R20,@® hot think that
a reasonable decision maker could have sought pmsen any
penalty in addition to thesévere final warning'. If he did, and its
effect was that the fourth respondent should foilfeck pay — it
probably would not have been more than three monie
commissioner who arbitrated the dispute in the &rbitration had
ordered that the reinstatement of the fourth redeoh be fully
retrospective to the date of his dismissal. At tinae the fourth
respondent had been out of work for only five omsanths. Had
the matter ended there, the fourth respondent woaNe received
his full back pay. Instead what happened is thatappellant took
that award on review. It succeeded and the matts referred
back to the CCMA to be arbitrated afresh by another
commissioner. It was arbitrated by the commissioiiée fourth
respondent was once again successful but was narded
compensation nor was his reinstatement made refcosp in its
operation. The appellant once again took the awarceview. The
Labour Court once again sought to remit the matteshe CCMA
to be arbitrated afresh by another commissionertlaga there was

this appeal.

[27] It seems to me, having regard to all of thewad that this Court
should interfere with that part of the commissiom@ward which
ensured that the fourth respondent did not get pany
compensation or back pay. | propose to make arr tindeeffect of
which would be that he gets paid full back pay ssléhat is not

competent.
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[28] As the third respondent had been dismissether? December

[29]

2000, the reinstatement would have occurred in Aug003 — two
and a half years after his dismissal. Of coursev&® not reinstated
because the appellant then brought a review apipircan the
Labour Court and he brought a counter review appba. The
judgment of the Labour Court which set aside thermgssioner’s
award and sought to remit the dispute to the CCldAarbitration
by another commissioner appears to have been hatwled in
August 2004. That was just over three and a hafsyérom the
date of dismissal. If that order was implementelde third
arbitration of the dispute would have probably ooed at some
stage towards the end of 2004 or early in 200%hdfoutcome of
that arbitration award was the same as the prewwosarbitrations
in that the fourth respondent’s dismissal was fotmdhave been
substantively unfair and the appellant might welvé instituted a
third review application in the Labour Court becausseems to
feel very strongly that, despite everything else tims case,
including the fourth respondent’s clean disciphnescord over 30
years of service, he should be dismissed, thetitihation in this

matter could have gone completely out of control.

The Supreme Court of Appeal has now said that right to

reinstatement of an employee who has been dismissat fair

reason — for in terms of the Labour Relations Ache- other
employee can competently be reinstated — is eraakbdeach year
that he awaits reinstatement. If this view is ccirre and | refrain
from expressing my view on this principle — thethi# matter was
referred back to the CCMA and later there was aievev

application in the Labour Court, an appeal to @asirt and further,
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then by the time that the litigation came to an #nsl employee’s
right to reinstatement would probably have becorompletely
eroded and it would be said that an order reimgiatim would be
“impractical”. In this regard | useifnpractical” in the sense as
used in the SCA’s judgment in Republican Press enattmust
stress that when | say this | am not saying thatyrview it would
be impractical to reinstate the fourth respondéstah a stage. All
| am saying is that it is conceivable that, on @b@roach taken by
the SCA in the Republican Press case, it might &d that a

reinstatement at that stage would be impractical.

In the light of the above history and the faof this case, | am of
the view that, even though the commissioner wasgmn¢n an
opportunity to state what his attitude was to #naaw application
in this matter being decided without the transcripit the
proceedings before him, the matter can be decidédtbw such
transcript and this will not result in any injugtito either party and
to the commissioner. In this regard | emphasise ttie@ employer
and employee are happy that the record before dhet Cepresents
a fair summary of the proceedings that took plaeéore the
commissioner. | am of also influenced in this relgay the fact that
exactly what the fourth respondent did which thepedjpnt
contends is misconduct but which the fourth respohdontends is
not misconduct is common cause. If what the fotepondent did
constituted misconduct, the question whether disahisras a fair
sanction does not require evidence. The evideratagirelevant is
before the Court. That is that previous cases whiegoyees were
found guilty of the same misconduct alleged agathst fourth

respondent were all dismissed and that the fow$pandent had
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30 years of service with the appellant had a cldaciplinary
record. We also know that commissioner decided fttvathe two
and a half years after his dismissal — that is ieetbe arbitration
award was issued — the fourth respondent shouldivecno
compensation. For what the fourth respondent wasd@uilty of
— and | accept that shrinkage is a problem in seyzh as the
appellant's shops and in similar businesses — to that an
employee who has worked for you for over 30 yeard has a
clean disciplinary record should be dismissed igifeqfrankly,

difficult to understand.

To say that the employee should not have lokemissed but now
that he was dismissed, he should be in the sam#ignoss
someone who deserved to be dismissed in the fase@nd should
not be compensated for all the two and a half ydargg which
he was waiting for the outcome of litigation is my view,

unreasonable.

In conclusion | am of the view that the absent the transcript of
the arbitration proceedings in this case shouldamothe facts of
this case, preclude the consideration of the reapplication by
the Labour Court. There had been a lengthy delaytha&

finalisation of the matter. This was a second nevapplication.

There had been two arbitrations in regard to tmeesdispute. The
employer and employee were happy that the commisssnotes
constituted a fair summary of the evidence lechen@CMA. Most

of the facts were common cause. Two arbitratorshef Labour
Court had expressed the view that dismissal wasmatppropriate

sanction. A Judge of the Labour Court had expretisediew that
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there was no basis to interfere with the commissisrdecision on

sanction. This Court was unanimously of view tlreré were no

reasonable prospects that any reasonable decis&arntould

reach a decision that dismissal was a fair sancfmn the

misconduct of the fourth respondent. Litigation tad¢ome to end

at some stage. It is not in the interests of jestltat the matter

should not be dealt with on the merits.

With regard to costs | am of the opinion tkath party should pay

its own costs. In the result | make the followinger:

1.

The appeal is dismissed and the cross-appagbhield in

part.

Each party is to pay its own costs in regarth&éoappeal and

cross-appeal.
The order of the Labour Court is set aside apthced with

the following order:

“(@) The review application is dismissed.

(b)
()
(d)

(€)
(f)

There is to be no order as to costs.

The counter-review application is granted in part.
The commissioner’'s decision not to make the
operation of the order reinstatement retrospective
to the date of dismissal is hereby reviewed and set
aside.

There is to be no order as to costs.

The commissioner’s arbitration award is amended
by the addition of the following order thereto:

“() The order reinstating the applicant is to
operate with retrospective effect to the date of th

applicant’s dismissal.”



Zondo JP

| agree.

R Pillay AJA

| agree.

Kruger AJA

Appearances

For the Appellant
Instructed by

For the Respondent

Instructed by

Date of judgment
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Adv GA Fourie

Perrott, Van Niekerk Woodhouse

Union official
Retail And Allied Workers Union

21 December 2007
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