IN THE LABOUR APPEAL COURT OF SOUTH AFRICA
(HELD AT JOHANNESBURG)

Case No: JA47/2004
In the matter between:

SHELCO SHELVING (PTY)LTD Appellant

and

NATIONAL UNION OF METALWORKERS

OF SA 1% Respondent
DAVID MAZIBUKO 2" Respondent
RAYMOND STHEBA 39 Respondent
DODO MPHAHLELE 4" Respondent
DOMINIC NXUMALO 5" Respondent
SAMSON TANADZANA 6" Respondent
JUDGEMENT
H.M. MUSI, AJA

INTRODUCTION

[1] This is an appeal against a judgment of the ouabCourt
delivered on 13 May 2004 in terms of which TlaleAsi found
that the dismissal of the"2to the &' respondents the
individual respondents”) by the appellant for operational
requirements on the 26April 2001 was substantively and
procedurally unfair and ordered the appellant ty phem
compensation equal to the salary that each onéerh twould

have earned for a period of 6 months from the datismissal.
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[3]

He also ordered the appellant to pay the costsitf $he appeal
Is with the leave of this Court upon petition afféaletsi AJ had

refused leave to appeal.

CONDONATION

The record of the appeal was delivered to tlegi&trar out of
time and the appellant accordingly brought an appbn for the
condonation of the late delivery of such recorche Bpplication
was not opposed and we considered that a reasosgtibmnation
had been given for the default and accordingly tg@n
condonation. However, there is an aspect thatethus concern
in this application. The affidavit filed in suppadhereof was
signed by Mr Snyman, the appellant’s attorney, Wals not
attested to by a commissioner of oaths. At theihgan the
Labour Court Mr Snyman, handed in a fresh affidavhliich was

on the face thereof properly attested to.

We sought clarification from Mr Snyman on thesaepancy in
the earlier affidavit. His explanation was thathe& gone to an
attorney with the unsigned affidavit, had told #i®rney that the
contents thereof were within his knowledge and wene and

correct. He said that he had then signed the affidad given it
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to the attorney to attest to it later. Mr Snymard ghat he had
later collected the affidavit from the attorney watit noticing
that the attorney had not attested to it. Mr Snysaid that this
was normal practice amongst attorneys who know edicér. |
have no knowledge of whether Mr Snyman’s statertieat this
iIs normal practice between attorneys who know eattier is
correct. The law is very clear that the person s#eks to depose
to an affidavit is required, among others, to bdoke a
commissioner of oaths and must swear that the obmtkthe
document or statement are within his personal kedg¢ and
that they are, to the best of his knowledge antehdlue and
correct. Mr Snyman acted irregularly in this matteregard to
the first purported affidavit because his explaratioes not say
that he took the required oath. It is unacceptdblesign an

affidavit as a deponent without taking the oatluwmiaffirmation.

THE ISSUES

The issues in respect of which leave to appes granted in this
matter were very limited. They were whether theivimdal
respondents were offered alternative employmentchvtihey

rejected and, if so, what the effect thereof igt@norder that was
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granted by the Labour Court. This appeal is couffite these

iIssues.

The facts

The appellant is a private company which hHasrincipal place
of business in Cape Town. It has a branch in &ulark,
Johannesburg. Its core business is the manufaatarsupply of
steel shelving systems. The individual respondentsre
employed in the appellant’s Johannesburg branchis bBranch
comprised two sections: a stores/warehouse seatidra section
called “contracting” section. The stores/warehog&etion is
where products were kept and from where they weteé and
distributed. The €ontracting” section did stores design, joinery
and installation of the steel shelving systems. is Téection
specialised in the actual fitting and installatiohthe shelving
systems designed according to the individual orddrseach
customer. The Johannesburg branch seems to hgveyea a

total of about 35 employees in the two sections.

During March 2001 the appellant made knowniitention to
restructure its business by closing down the cotitrg section.

It sought the assistance of an organisation céaledNational
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Employers Forum ¢he NEF’), a registered employers
organisation of which it was a member. The NEFiated a
process of consultation with the individual respemd and their
union, the first respondent, by way of a noticéeirms of section

189(3) of the Labour Relations Act no. 66 of 199%h¢ Act”).

At the first meeting between the parties hetdSoApril 2001 the
appellant gave its reasons for wanting to close rdaive
contracting section. The reasons it gave were sbate of its
customers who had been buying its shelving systeaads also
become actively engaged in the joinery and ingtatawork.
This meant that, in so doing, such customers were tcompeting
with the appellant. This was considered undesralnid hence
the need to close down the contracting section.meagement
said that the company wanted to focus on manufagwurThe
closure of the contracting section would obviouslgke some of
the workers redundant. The appellant raised twerrative
proposals to retrenchment. In the minutes of thaeting the
alternative proposals are reflected thus:

“At this moment in time, the company have the

following alternatives:
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1) to secure a number of jobs in the manufacturing
division.

“ll) The possibility exists that an independent
company might start a fitting company. The
Company can see whether they can secure a

number of position[s] at the new company.”

The company indicated that the number of empésywho were
likely to be retrenched or who were going to beemthed was +-
13. It also said another +- 13 employees wouldfiered possible
alternative employment while another +- eight erpés would
continue in the appellant’s employment. The comgaoposed to
use skills and qualifications as selection criteriehe next
consultation meeting took place on 18 April 2001 tiAis meeting
the union made some proposals which, in the lighthe crisp
issue before us, | need not go into. The suggestiah a new
company would be formed to take over the work efdbntracting
section and that it might offer alternative empl@yrmwas again
raised and discussed. The union also asked foe soformation
about the new entity or company. Subsequent torti@sting the

union placed on record by way of a letter datedApfil 2001 the
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proposals it had made to the company at the meefirige 18

April. It is not necessary to refer to those pra@es

On the 28 April 2001 the company addressed a letter to thieru
paragraph three (3) of which read thushé& company wishes to
advise that it is in the process of negotiating pstle
alternative employment for a number of employees h a
party interested in opening a new contracting busiaess. Shelco
Shelving will have no investment, shareholding or lsiness
interest in this venture whatsoever.” The appellant said that it
would sublease to the new entity a portion of mdahnesburg
branch. The appellant also said that the new entiiyld require
about 14 workers. The letter specifically cautmreat selection
of staff for employment in the new business woudsblely at the
discretion of the owners of the new business amdl ‘tontract
work may be offered to the retrenched employees sjdtt to

skills requirement and workload”.

The final meeting was held on 25 October 2000he issue of
alternative employment by the new entity was aghstussed
but nothing came of it. Other issues were alsacudised

including severance pay and other alternativestiheitmeeting
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reached a deadlock. The dismissal of the individegpondents

followed on 26 April 2001.

It is common cause that the appellant did meelf offer the
individual respondents or any of the employees rraiie/e
employment. However, it is clear from the appelkdtter of 20
April 2001 to the union that the appellant confidrthat it was
negotiating with the owners of the new entity tsue that the
new entity offered alternative employment to as ynanm the

workers to be retrenched as it needed.

In his evidence - in - chief Mr Harvey testifi that the appellant
had selected for retention the employees who had berking
in the stores. He said that their selection wamngrily because of
their knowledge and skills in that department anat the rest
would have to be retrenched. Under cross-exanoimdte made
it clear that Storeworks CC could only be establslafter the
closing down of the contracting section and thendisal of the
affected employees. He also testified that the viddal
respondents were without jobs because they refigsadcept the
offers of alternative employment made to them bgrobehalf of

Storeworks CC. He testified that had they acceptiéelnative
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employment, the individual respondents would notehéeen

without employment.

WAS ALTERNATIVE EMPLOYMENT OFFERED BY

STOREWORKS CC OR MR HARVEY ON BEHALF OF

STOREWORKSCC?

The cardinal question therefore remains whethiarvey or
Storeworks CC did offer the individual respondeali®rnative
employment. An interesting development is the pobtidn at the
trial of a letter addressed by Storeworks CC touleie C.
Mogase & Associates, a firm that at some stageesgmted the
first respondent in the negotiations with the algmel The letter
advised that employment offers had been made tadteessee’s
clients with effect from the*lof May 2001 and that, since the
offers had been rejected, Storeworks CC would nadtiegnative
arrangements to fill the positions. The resporgldehied having
instructed such firm and disputed the contentshis fetter. No
direct evidence was led about the authenticityhf document or
the circumstances under which it was written. Téteet also did
not list any of the individual respondents as beamgongst the
clients of the firm concerned. This notwithstamirt was never

put to Harvey that such letter was a fabrication.
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There was a dispute whether a particular groiugmployees had
been targeted for retrenchment and if so, whichs arel which
group would be offered alternative employment.tha meeting
of 5 April 2001 it was recorded that a total of &#ployees were
involved. Of these 13 would be retrenched, 13 @dd offered
alternative employment in the new entity and e(@twould be

retained by the appellant. The eight employees ware to be
retained worked in the stores section which wasafieicted by
the restructuring and they were not retrenchedwéver the ¥

respondent, David Mazibuko, who was a driver in #teres

section was not retained and was retrenched. Ee&lat the trial
established that the reasons for his retrenchmerg wnot fair. In

this appeal it has been conceded that he was rfetedf
alternative employment and that, indeed, his retievent was
unfair. He will feature in this judgment only irfao as he was
part of the 26 employees that were involved inréteenchment

process.

The individual respondents stated that theyewe the group that
was targeted for retrenchment from day one andishahy they

were not offered alternative employment. They aleged that



11

there was a list identifying those targeted forremthment,
though they were unable to produce one. Accordomghis

version of the affected employees, 13 were earndaria

alternative employment and another 13 for outrightenchment.
Harvey, on the other hand, denied that any list drasvn either
of the people that were earmarked for retrenchroetttose to be
offered employment. According to him a process ldduave
been put in place for the selection of staff thair&vorks CC
required, based on skills and experience and bet would be
retained on the same terms and conditions of empay that
governed their employment by the appellant. Indéedsaid that
their length of service with the appellant wouldrbeognised by
Storeworks CC. He had estimated that they wouldirecabout
13. Those that could not be accommodated in StmeasvCC

would have had to be retrenched.

[16] In oral argument Mr. Snyman, for the appedilaalleged that
selection was confined to 13 employees who included
individual respondents. He said that this is beeahese were the
only people who worked in the contracting departimeamd who
had the experience and skills that Storeworks Cfliired. He

submitted that the offers of employment could ohbve been
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made to this group and that the inference shouldraen that they

knew of the offers and rejected them.

In response the attorney for the respondeunlsngted that there
were in fact 26 employees in the contracting depamt. She
referred to the organogram appearing at page 8thefrecord
which shows a total staff compliment of 35, of whig worked in

the stores and one was a tea lady, leaving a @alkaih26 for the
contracting department. She pointed out that @b 26 had to be
retrenched with the closing down of the contracttepartment,
precisely because that was its full compliment. isTimay have
been so but Mr Harvey was adamant both in his ecelen chief
and under cross-examination that offers of altérasgmployment
had been made to, among others, the individuabretgmts in this
case (except Mr Mazibuko) and he was not shaké&msievidence.
No reason was ever suggested why Mr Harvey woulck Isaid

that offers of employment were made to these iddix

respondents when that was not so. He knew the gegdowell as
they worked together. It was never suggested tounder cross-
examination that he could be mistaken about thatiiyeof the

employees to whom offers of alternative employmeatl been

made by him or on behalf of Storeworks CC.
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As | said earlier in this judgment, the soleegtion in respect of
which this Court granted the appellant leave toceappvas whether
or not the individual respondents were offered ralgve
employment which they rejected and, if so, whatdffect thereof
would be on the order that was granted by the LaBowirt.

On behalf of the appellants it was argued Btareworks CC had
offered the individual respondents alternative ewpient but they
rejected it. Mr Harvey was very emphatic that thigs the position.
The two witnesses who testified on behalf of thepomdents
denied that Storeworks CC had offered them or tidvidual
respondents alternative employment but one, nanilyDodo
Mphabhlele, testified that Mr Harvey took his telepke number and
promised to telephone him but never telephoned kowever,
this part of his evidence cannot be used againdtiatvey because

it was never put to him during his cross-examimatio

In seeking to substantiate his denial thatH&rvey or Storeworks
CC had offered the individual respondents alteveadéimployment,
Mr Mazibuko, one of the individual respondents,duo explain
that there were two groups of 13 workers each.ditkthat the one
group was that of workers who got retrenched ardatfner one
was that of the workers who went to work for Stosewg CC. He
further stated that he and the individual respotsléelonged to
the group that was retrenched and not the groupwha retained

and moved to Storeworks CC.
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Mr Mazibuko’s evidence seems to be in linehattie argument that
the attorney for the respondents advanced, nantelt the
individual respondents fell into a group that wast offered
alternative employment. As | understand it, thiswpes directed at
saying that Mr Harvey was mistaken as to which praf
employees was offered alternative employment if ang was
offered. The difficulty with this version is thatwas never put to
Harvey that he was mistaken as to which group wisrenl
alternative employment. However, even if it was puhay be not
as clearly as it should have been put — Mr Harvegision seems
more probable and he was very emphatic that ovfere made to
these individual respondents. On the whole he pisgented his

evidence in a very clear manner.

If one leaves out Messrs Mazibuko’'s and Mpk#is evidence
referred to above, one is left with Mr Harvey’s édamce that the
individual respondents (except for Mr Mazibuko) weoffered
alternative employment by Storeworks CC but thggated such
offer and what amounts to almost a bare denialhleyindividual

respondents that they were offered such alternativeloyment.

It does not appear to me that it is diffictdtresolve this conflict in
the versions of the two parties because there etaic common
cause facts which will facilitate the resolutiontbis conflict. The
first is that during the consultation meetings hew the
appellant's management, which included Mr Harvegd ahe
representatives of the workers the appellant’'s igpament did say
that there was a new company or entity to be asted which

would take over the work previously done by the trasting
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department. The second is that Mr Harvey or theelgt's
management also said that that entity would offeoua 13
employees from the contracting department altereati

employment.

The third is that the employees from the cacting department
whom Storeworks CC wanted would have had the skihsl

experience that Storeworks CC as a newly formedyewbuld

need in doing the work previously done by the amting

department. In terms of par 2.26 of the pre-tmahute it is

common cause between the parties th@he" appellant]

negotiated employment for several employees with @eworks

ccC.

At the meeting of the 25April 2001 Mr Harvey is reflected as
having explained &ll the required information relating to the
new company.” In those minutes it is also recorded thg}he
parties spend (sic) some time discussing the newngoany and
the conditions of employment for the stafivho will be taken on
by the new company’ In its letter of 20 April 2001 to the first
respondent, the appellant, through Mr Harvey, gaigar 3 that it
“wishes to advise that it is in the process of negating possible
alternative employment for a number of employees h a
party interested in opening a new contracting busiaess.” There
was even a letter which Storeworks CC wrote tora bf attorneys
or consultants where they placed on record that tred made
offers of alternative employment to that firm'sesits but those
clients had rejected such offer and it, that is&torks CC, would

then have to look for other people to offer thermhsemployment.
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| am of the view that all of these common @tects show that, on
a balance of probabilities, the individual respontdéherein, except
Mr Mazibuko, were offered alternative employment e
suggestion of the appellant and they rejectedtare®vorks CC or
Mr Harvey had promised to employ some of the enmgxgyfrom
the contracting department who had the necessailis nd
experience. Why would Mr Harvey have changed hisdnwhen
he and the union had spent a lot of time dealiny Wie union’s
guestions about the new entity? Why would StorewdkC have
elected to offer employment to employees who hadskitls or
experience which it required when there were wak@geviously
employed in the contracting department who had skitls and
experience that Storeworks CC was in great neei, aideed,
such workers were available and willing to contirdeng such

work as they had done in the contracting departthent

In all of the above circumstances | am sasfihat the Court a quo
erred in finding that no offer was made to the wdlal
respondents. The probabilities are overwhelming thay were
offered alternative employment at Storeworks CC rieygcted it.
As it is common cause that the appellant negotiatath
Storeworks CC or its future owners to offer altéinea
employment to some of its employees who were fapiogsible
retrenchment, | am of the view that the dismissalswnot
substantively unfair. The offer of alternative eoyhent and its
rejection by the individual respondents particylarivhen
employment was going to be on the same terms anditams of

employment as those which had governed their emmoy while
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in the appellant’s employ and the fact that theyeagoing to retain

their service periods, rendered the dismissal anbstly fair.

[28] The Court a quo also found that the dismisgas procedurally
unfair. No leave to appeal was granted againstpdisof the order
of the Court a quo. That finding or order must éfere remain.
However, | am of the view that the effect of thadihg made
above with regard to the offer of alternative emgpient is that,
had the individual respondents accepted StorewGfk's offer of
alternative employment, they would not have sutfesay loss of
income. Accordingly, they should not be awarded any
compensation. With regard to costs | am of the \tiest no order
as to costs should be made in this case. | thiakiththe Court a
quo as well as in this Court, there should be m®iOBAS to costs.
That seems to me to accord with the requirementtawf and

fairness.

[29] In the result | make the following order:

1. The appellant’s appeal against the orders of thmuaCourt in
so far as such orders related to individual appell&r
Mazibuko is hereby dismissed.

2. The appellant's appeal against orders of the Lal©aurt
appealed against concerning the rest of the resmdsdis
hereby upheld.

3. There is to be no order as to costs on appeal.

4. The order of the Labour Court is hereby replaceth wihe

following order:
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(€)

(f)

(9)
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The dismissal of applicant Mr Mazibuko was
substantively and procedurally unfair.

The dismissal of the rest of the individual
applicants was  procedurally unfair but
substantively fair.

The respondent is ordered to pay Applicant Mr
Mazibuko an amount of compensation equal to the
remuneration that he would have earned over a
period of six (6) months calculated at the rate of
pay applicable to him at the time of his dismissal.
The payment referred to in (c) above must be
effected within fourteen (14) days from the date of
the service of the order.

No order for the payment compensation is made in
respect of the individual applicants other than Mr
Mazibuko.

Leave is hereby granted to applicant Mr Mazibuko
and the respondent to approach the Court for the
computation of the amount payable to applicant
Mr Mazibuko should there be a dispute on the
amount and the parties fail to resolve it.

There is to be no order as to costs.”

HM Musi AJA

| agree.



Zondo JP

| agree.

Jappie AJA
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