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JUDGMENT

CILLI&, A J A

At about 20h00 on Friday, 2 March,

1984,

Charles Pendock (the deceased) was leaving his bottle store



in Somme Street,, Howick, with a bag containing the takings of
the day when he was accosted by three Black men. One of them
was armed with a gun and the other two with a knife and a knob-
kierie. In a brief encounter he was superficially injured
with the knife and the knobkierie, but he was also shot.
Apparently he managed to take out his ogn revolver, to step
back into the shop and to c¢lose and bolt the glass door from
the inside. Then he collapsed on the floor and died shortly
afterwards. His assailants fled without the bag.

Eight months later three men appeared in the
Supreme Court, Natal Provincial Division,in connection with
this incident. They weére charged with murder and attempted
robbery with aggravating circumstances. They were the driver

of one of the cars used in the commission of the crime

{(accused .... / 3



{accused no 1) and two who had, according to the State, taken
part in the confrontation of the'deceased and were armed with
a knife and a knobkierie {(accused no 2 and no 3). The
assailant who apparently carried the firearm and the driver
of a second motorcar were not before the Court, The three
accused were acquitted on the murder charge but found guilty
of attempted robbery with aggravating circumstances. Accused
no 1 was sentenced to imprisonment for 10 years and sentence
of death was iﬁposed on accused no 2 and no 3. Bylleave of
this Division the last mentioned two men now appeal against
their convictions and sentences; they will be referred to

as accused no 2 and no 3.

According to the evidence the robbery was care-

fully planned to be carried out by five men. Three of them

would .... / 4



would confront the deceased when he left the bottle store.
They would overpower him, grab the bag with the money and
rush to a spot close to the bottle store. There a motor car
would be waiting for them with its ehgine running and a fourth
member of the gang at the steering-wheel. In this ;;r they
would drive to a pre-arranged meeting place in another street
a short distance away where a fifth member (accused no 1}
would be behind the steering-wheel.of anothef car with its
éngine running.' Apparently they would have changed to a

f
third car bgfore heading for home. However, after the shot
went off and they could not grab the bag with the money they
became panic-stricken; the two cars did not meet and accused

no 1 drove off alone. The trial Court found as follows:

"The evidence leaves no doubt that there was an attempt

to rob the deceased at the time and place in question

and .... / 5



and that in the course thereof the deceased was shot and

killed. "

Having found that the two crimes charged had
been committed, the trial Court had to consider whether the
evidence disclosed, beyond reasonable doubt, that the three
accused were on the scene and took part in the execution of
the plan. Accused no 1 admitted that he was near the scene
as the driver of the second car.

Qn the complicity of the second and third accused
the State called to the witness box two young boys who were
both about thirteen years old. They were Innocent Mkhusibe
and Thulani Sithole. They were in the street outside the

bottle store when the deceased was attacked and they saw what

took place. Innocent pointed out accused no 2 as one of

the .... / 6



the three assailants; he éaid that no 2 wore a blue dust-

coat and a green hat. Thulani pointed out accused no 3 as

one of the assailants; he said that no 3 wore a blue dust-

¢oat and a green hat. There was only one assailant with a
blue dust-coat and a green hat. The Court a guo considered

the conflicting evidence and the reliability of the two wit-
nesses carefully and came to the conclusion that as a witness
Thulani was more reliable and impressive than Innocent. His
evidence was thérefore accepted.

To a police officer, who was also a peace offi-
cer, accused no 2 pointed out certain spots relevant to the
commission of the crime and made certain remarks about these

spots. The trial Court, however, came to the conclusion

- that the State had failed to discharge the onus which rested

upon .... / 7



upon it with regard to the admissibility of these statements
and the pointing out. This evidence was therefore not con-
sidered by tﬁe trial Court in deciding upon the guilt of
accused no 2.

wWhen testifying in his own defence accused no
1 said that accused no 2 took part in the attack on the de-
ceased. It appears clearly from its judgment that, befofe
accepting this evidence, the trial Court treated accused no
1 as an accomplice, that it considered the implications of
the cautionary rule applicabkble to these cases, that it
evaluated the gquality and consistency of the first accused’s
evidence and that it considered the reliability of and the
general support for this evidence to be found in the plan

and the execution of the robbery. The judgment reads:

"There .... / 8



“There can be no question of accused no 1 being honestly

mistaken in his identification of accused no 2 ....

accused no 1 appeared to the Court to be speaking the

truth when he testified that accused no 2 was one of

the participants in the robbery.”

i

The trial Court also considered the following

aspect of the case. When the first and second accused

were asked to plead before the magistrate, a statement made

by the first accused was read out in Court. In

ment accused no )l said that accused no 2 was one

that state-

of the five

men involved in the robbery. After their appearance before

the magistrate the two accused were locked up in
cell. There the twq of them discussed the case
no 2 never asked accused no 1 why he had falsely
him. When he testified at the trial accused no

that he had heard the statement of accused no 1,

were ....

the same

but accused
implicated
2 admitteq

that they
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were thereafter present in the same cell, that they discussed
the case and that he failed to ask why he had been implica-

ted. The trial Judge said:

"Accused no 2 was obviously untruthful as to why he had
not asked accused nc 1 why he had implicated him. This
untruthfulness was not in regard to a collateral issue
but concerned the very vital issue of his own complicity
in the robbery. The fact remains that accused no 2
never asked, as one would have expected him tco do if he

was innocent, why accused no 1 had implicated him.”

The trial Judge also pointed out that accused
no 1 was in his evidence not trying to minimize his own part
in the robbery at the expense ¢f accused no 2. Finally the
Court held that generally accused no 2 was an unsatisfactory
and unimpressive witness. . For these cogent reasons the
trial Court, correctly in my view, came to the conclusion
that it had been proved beyond reasonable doubt that accused

na 2 toock part in the robbery.
Accused .... / 10
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Accused ne 3 gave eviéence at the trial. He
denied that he was at the scene of the crime or took part
in the attempt to rob the deceased. The trial Court found
him to gé a "very unsatisfactory witness" and "an untruth-
ful one". The boy Thulani, who was believed on this issue,
identified him as being one of the three men who assaulted
the deceased. Furthermore, the evidence of accused no 1,
which was accepted by the trial Cqurt in this respect,
puts him on thelscene of the crime. It should be mentioned
that, as in the case against.accused no 2, Fhe first accused
did not try to minimize his ?wn part in the robbery at the
expense of accused no 3. Accused no 3 also pointed out

certain spots and commented on them in the presence of

Lieutenant Upton who 1is a peace officer. The trial Court

found .... / 11
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found that these actions and statements virtually amounted
to a confession by accused no 3. In his evidence in chief
he adm%tted that he had pointed out the spots and made ?he
comments. During cross-examination he changed his ground
and said that he had been told, presumably by Lieutenant
Upton, that it was "alleqged” that certain things had taken
place at these spots. It was pointed out to him that this
fact had never been put to the Lieutenant in cross-examina—
tion and he con&eded that he had not told his counsel about
it; " The following passage from the trial Court's judgment-
is apposite:

“"The Court was satisfied that the State had proved

beyond a reasonable doubt that what accused no 3 had

told and pointed out to Lieutenant Upton was done

freely and voluntarily in his sound and sober senses

without having been unduly influenced thereto."

In .... / 12



12

In the regult‘the trial Court found that accused no 3 as
well as accused no 2 were at the scene of the crime in pur-
svance of a preconceived plan and that they took part in the
attack on the deceased and the attmept to rob g;m.
It having been concluded that the three accused

were at the scene of the crime, the next step was to decide
whefher they were guilty of any of the ¢rimes Fith wbich £hey
were charged. In respect of the charge of murder the trial
Court came to the following important conclusions, namely,

¢
that it had not been established who had the firearm and who
fired Fhe shot that killed the deceased, and that it had also.
not been proved that the accused had a common purpose to

murder. It was, however, found proved that they were party

to a common purpose to commit robbery. The following

question .... / 13
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question is whether, as the only reasonable inference from

all the proved facts it can be found that they foresaw the

possibility that the deceased would be killed. The trial

Judge mentioned the following facts in his judgment. The

deceased was an old man of 77 years and the three assailants

were to overpower him. He further said:

"Accused nos 2 and 3 appear to be strongly built and
it might well have been thought that between the two
or three of them they would have no difficulty in
over-powering the deceased. The bottle store is
situated on the street and not far from the police
station. Firing a shot in those circumstances would
have been the last thing they would have intended to
achieve their purpose .... It is not known when this
firearm was produced and whether the others before—
hand knew about it or at what stage at least they
must have known about it. The question is not
whether they ought to have foreseeen but, as was sta-

ted in Madlala's case (S v Madladla, 1969 (2) S A

637 (A) at p 640) whethér they in fact foresaw.‘

The guestion, as already mentioned, 1is certainly not

free .... / 14
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free from doubt. The Court is satisfied that they
probably foresaw but on the evideance as a whole has
some doubt whether, and is hesitant to f£ind that,
they in fact foresaw. The accused are entitled to
that doubt and may probably be fortunate.”

They were found not guilty of murder.

The three accused were, however, correctly
found guilty of attempted robbery. The circumstances
of the crime also justify the trial Court's finding that
the crime was committed with aggravating circumstances.
The appeal agaihst their convictions must therefore fail.

The next aspect of the case to which this
Court must pay attention on appeal is whether it may and
should interfere with the death sentences imposed by the

Court a quo. The rules relating to this Court's power

to interfere are well known and need not be repeated here.

After .... 2?2 15
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After finding that accused no 1 had taken a minor part in
the attempted robbery the trial Judge said the following in

his judgment on sentence:

"Accused nos 2 and 3, on the other hand, played a more
active part in the actual robbery itself. They were
two of the three who rushed at the door. One cof the
three had a stick and, as the evidence indicates, a
knife was probably used. A shot was fired by one of
the three and, as found by the Court, the other two
ought tco have foreseen that a firearm would be used
and, if they did not know it beforehaﬁd, ought to have
seen 1t at the scene of the crime at some stage ....
This, as far as they are concerned is one of those ex-

treme cases

About this passage I want to make the following

comments. Firstly, the fact that this was, in the opinion
of the trial Judge, an "extreme case" does not mean that

the extreme penalty should have been imposed. In the case

of 8§ v Tshomi en n Ander, 1983 (3) 8 A 662 (A) the learned

Chief .... / 16
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Chief Justice deals with the Afrikaans expression "uiterste

geval", points out that it must not be taken literally and

says at page 666 E - H:

‘"pie stelling dat die
valle opgelé kan word,
onderhawige, niks meer
nie die doodstraf moet

is dat die misdaad van

doodstraf net in uiterste ge-
hou dus, in n geval soos die
in nie as dat die Verhoorregter
oplé nie tensy hy van oordeel

so n ernstige aard is dat die

doodstraf die gepaste straf sal'wees. Hiermee word

niks nuuts gesé nie want dit is bekende reg dat die

Verhoorregter, wie se taak dit is om te besluit oor

wat n gepaste straf sal wees, in die lig van die ern-

stigheid van die misdaad wat gepleeg is en al die

ander feite van die betrokke geval moet besluit wat h

A}

gepaste straf sal wees."

The second matter in the judgment on sentence

about which I wish to comment is that there is no evidence

that accused no 2 or no 3 possessed and used a firearm in

the attack on the deceased.

It would appear as if it was

generally .... / 17
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generally accepted at the trial that the third assailant,
who was not before the Court, had used the firearm.

Thirdly, the trial Judge said in the judg-
ment on sentence that accused no 2 and no 3 ought to have
foreseen that a firearm would be used. This seems to me
to be in conflict with two findings in the judgment on the
merits of the murder charge. They were that the accused
may have thought that they would easily over-power the
deceased and th%t the firing of a shot so near the police
station "would have been the last thing they would have in-
tended to achieve their purpgose."

Fourthly, therg is, in my view, no evidence

to justify a suggestion that accused nos 2 and 3 ought to

have seen the firearm at the scene of the crime before the

shooting ....- / 18
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shooting. The probability is that the shot was fired after
the other injuries were inflicted with the knife and knob-

kierie, and it could very easily have been fired from behind

L]

the two accused.

On a consideration of the above I have c?me
to the conclusion not only that there were misdirections
in connection with the sentences but alss that the sentences
were not fitting and appropriate in the light of all the
relevant circumstances. These senténces should therefore
be set aside. Counsel indicated that there would be no
objection if, in case of a finding as indicated above,
this Court would then substitute fitting sentences.

In deciding on a proper and appropriate

sentence this Court will take into account that this was

a .... /19
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a very serious crimg. Three armed men attacked the 77
year old owner of a bottle store and tried to rob him.
They had dangerous weapons and one of them killed thei;
victim. The seriousness of such a crime is eﬁphasized

by the fact that the Legisliature has seen fit to give the
Courts leave to impose the death penalty in an appropriate
instanqe. As far as accused no 2-and no 3 are concerned
they both have previous convictions; those of accused no
2 are not serioﬁs and they were committed more than twenty
years ago. Accused no 3 has a long list of previous con-
victions, some for serious offences. His first conviction
was in 1965 and the list includes theft, assault, culpable

homicide, attempted robbery and twoe convictions of rcbbery

with aggravating circumstances. On the last occasion he

was .... / 20
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was sent to prison for 15 years. Finally, society can justi-

fiably ask that these two accused should be kept from its

peaceloving members for a substantial period.

Taking all

the relevant facts intc consideration appropriate sentences

would in my view be 15 years imprisonment for accused no 2

and twenty years imprisonment for accused no 3.

The order of the Court therefore is:

1. The appeals of the appellants against their
are dismissed.
2. The appeals of the appellants against their

are allowed and they are set aside.

convictions

sentences

3. The following sentences are substituted for those set
aside;:
a. Appellant 1 (accused no 2) 15 years im-
prisonment.
b. Appellant 2 (accused no 3) 20 years im-
prisonment.
f? ﬁ AT
P MCILLIe, A J A
GROSSKOPF, J A )
concur

- GALGUT, A JA )



