IN THE LABOUR APPEAL COURT OF SOUTH AFRICA
HELD IN JOHANNESBURG

Case No: JA43/03

In the matter between

OMEGA HOLDINGS LIMITED 1°T APPELLANT

SHANGAI INDUSTRIAL INVESTMENT

HOLDINGS CO LTD 2D APPELLANT

and

LI:BCS RESPONDENT
JUDGMENT

ZONDO JP

[1] The respondent was initially employed by theael appellant but
by agreement between the second appellant an@spbendent, the
latter was seconded to the first appellant. It sed¢nat he later
concluded a contract of employment with the finggpellant. This
appears to have happened in 1999. In 2001 the ndepb was
dismissed. It is not clear whether the reason f@rdismissal was

poor performance, misconduct or operational requarms.



[2]

[3]

However, for present purposes the reason for hssnidsal is

irrelevant.

A dispute arose between the respondent andipellants about
the fairness of the respondent’s dismissal. Theamdent referred
the dispute to the Commission for Conciliation, hgidn and
Arbitration (“‘the CCMA”) for conciliation. Attempts to resolve
the dispute through conciliation failed. Thereattiee respondent
referred the dispute to the Labour Court for adjation. In his
statement of claim the respondent did not confimesalf to the
dismissal dispute but also included four claimsnsiing in money.
| deal with each one of them in turn here below.

CIAIM 1

The respondent gave the particulars of thisntlan paragraphs
16.1 — 16.4 of his statement of claim. He alletfest the first
appellant was obliged in terms of the contract ofplyment
between them embodied in annexures “A” and “B’te $tatement
of claim to pay him in South African Rands on a thinbasis an
amount equivalent to 11K$ portion of the packagé.He went on
to allege that the first appellant had by mistakeedu the
respondent’s net salary instead of the gross salgn applying
the US exchange rate andetlucted tax from the net amount in
Rands” instead of the gross amourie alleged that the effect
thereof was that the respondent haduble tax deducted from
his salary’ with the result that the Rand portion of the
[respondent]’s salary was lower than it should havéeen (“the

short payment’).



[4]

[5]

[6]

[7]

CIAIM 2

The only allegation made with regard to theoset claim in the
statement of claim is that‘(d)uring the [respondent’s]
employment with the T' [appellant], the 1* [appellant]
unlawfully deducted an amount of R 19 571,08 from he

[respondent’s] salary payments’

CLAIM 3

The third claim was for the payment of an amoofR 50 000,00
being in respect of educational assistance alloavavtuch was to
be spent on the respondent’s son’s education. Espondent
alleged that the first appellant had been contedigtiobliged to
pay to him such allowance but had failed to do so.

CLAIM 4

The fourth claim was against the second appetllahe respondent
alleged that the second appellant was contracttaliiiged to pay
to the [respondent] air passage for annual leave He alleged
that such benefit had beeaxtluded from the notice pay that the
1* [appellant] paid to the [respondent].” He alleged that in the
premises the second appellant was liable to pay G000 in

respect of such item.

In their response to the statement of claine, appellants objected

to the jurisdiction of the Labour Court to entamtahe claims



sounding in money on the basis that such claims waims in
terms of the Basic Conditions of Employment Act, N®of 1997
(“the Act”) and that, since the respondent was pursuing such
claims in the same proceedings in which he wasumgsan unfair
dismissal claim, he had been obliged to refer thems sounding
in money to the CCMA for conciliation but, as helHailed to do

so, the Labour Court had no jurisdiction to entartaem.

[8] The appellants relied upon sec 74 of the Acttheir objection to
the jurisdiction of the Labour Court. Section 74ds as follows:-

“74. Consolidation of proceedings.

(1)A dispute concerning a contravention of this Act mg
be instituted jointly with proceedings instituted by an
employee under Part C of this Chapter.

(2)If an employee institutes proceedings for unfair
dismissal, the Labour Court or the arbitrator hearing
the matter may also determine any claim for an
amount that is owing to that employee in terms ofttis
Act if-

(a)the claim is referred in compliance with section
191 of the Labour Relations Act, 1995;

(b)the amount has not been owing to the employee
for longer than one year; and

(c)no compliance order has been made and no
other legal proceedings have been instituted to
recover the amount.

(3)A dispute concerning any amount that is owing to an
employee as a result of a contravention of this Act

may be initiated jointly with a dispute instituted by



[9]

[10]
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that employee over the entitlement to severance pay

terms of section 41(6).”

Section 191 of the Labour Relations Act prowder the referral of
a dispute about the fairness of a dismissal to GGMA or a

bargaining council, where there is a bargaining ncduwith

jurisdiction in respect of the dispute, for coration. It also
provides that, if thereafter, the dispute remainsesolved, it must
be referred to either arbitration by the CCMA or dyargaining
council having jurisdiction or to the Labour Cotot adjudication.
Accordingly, sec 74(2)(a) of the Act must be readrtean that a
claim such as is contemplated in sec 74(2) musefezred to the
CCMA or a bargaining council, if there is one whidtas

jurisdiction, for conciliation.

It is common cause that the claims soundingnoney which the
respondent included in his statement of claim wereer referred
to conciliation. It was on the strength of thistfwat the appellants
contended in effect that there had been no congdiamith the
condition prescribed in sec 74(2)(a) of the Act dndlt, for that
reason, the Labour Court lacked jurisdiction toeemin such
claims. The appellants did not rely upon sec 78§2gnd (c).
Accordingly, those provisions will not be dealt kwitin this

judgment.

It will be noted that in terms of sec 74(2)tb€é Act the claim that
the Labour Court is empowered to hear if the caoomst set out in
paragraphs (a) — (c) of subsection (2) are met“islaam for an

amount that is owing to that employee in terms ofhis Act ...”
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It stands to reason that, if a claim is for an amdhat is owing to
the employee but is not owing to that employeerms of the Act,
then the conditions contained in paragraphs (§¢)t@f sec 74(2)

will not apply.

Proceedings in the Labour Court

In the Labour Court the respondent’s legakespntative conceded
that the respondent’s claims were clainmstérms of’ the Act but
sought to argue another point on which it is notessary to
elaborate because it was not pursued on appeaértideless, the
Court a quo decided the matter against the appelf@ecisely on
the point in respect of which the respondent hadlenthe
concession favourable to the appellants. It hel@t thhe
respondent’s claims sounding in money were notrddin terms
of” the Act but were claims in terms of the contraat
employment. It, accordingly, dismissed the appé&dfambjection to
its jurisdiction. As the fact that the Court a qiecided the matter
on a point which had not been argued was not oriteeofjrounds
of appeal, | refrain from expressing a view on \kleetthe Court a
guo was right to do so. The Court a quo subsequendinted the
appellants leave to appeal to this Court agairstjutigment.

Hence, this appeal.

The appeal

On appeal Counsel for the appellants persigtedis contention
that the respondent’s claims sounding in money vedaenms ‘in

terms of” the Act as contemplated by sec 74(2)(a). He suédit
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that, therefore, the respondent was obliged to haferred the
claims sounding in money to conciliation in ternissec 74(2)(a)
of the Act read with sec 191 of the Labour Relaidwet. Counsel
submitted that the respondent’s failure to haveedso deprived
the Labour Court of the jurisdiction to hear sutidms. Counsel
for the respondent contended that the claims weteclaims fn
terms of’ the Act but were contractual claims. It is neeegsto
consider each of the four claims to determine wéredach one of
them can in any way be said to relate to an amthaitis owing
“in terms of’ the Act as provided for in sec 74(2). Put diffettg,
the question to ask is: Was each amount claimeatidoyespondent
“an amount owing to [the respondent] in terms of'the Act? If
the amount is one owing in terms of the Act, then 84(2) applies.
If the amount is not or cannot be said to be anustowing to the
respondent in terms of the Act, then sec 74(2) doespply.

It seems to me that the provisions of sectidnd and 5 of the Act
are significant. Section 2 of the Act reads thus:-

“2.  Purpose of this Act — The purpose of this Act is to
advance economic development and social justice
by fulfilling the primary objects of this Act which
are —

(a)to give effect to and regulate the right to fair
labour practices conferred by section 23(1) of
the Constitution —

() by establishing and enforcing basic

conditions of employment: and

(i) by reqgulating the variation of basic

conditions of employment;
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(b)to give effect to obligations incurred by the
Republic as a member state of the International

Labour Organisation.” (Underlining supplied).

A “basic condition of employmenitis defined in sec 1 of the Act
as meaning & provision of this Act or sectoral determination
that stipulates a minimum term or condition of empbyment”
Section 4 of the Act reads thus:

“4.  Inclusion of provisions in contracts of employnent-

A basic condition of employment constitutes a term

of any contract of employment except to the extent

that —

(@) any other law provides a term that is more
favourable to the employee;

(b) the basic condition of employment has been
replaced, varied, or excluded in accordance
with the provisions of this Act; or

(c) aterm of the contract of employment is more
favourable to the employee than the basic
condition of employment.”

Section 5 read thus:

“5.  This Act not affected by agreements. - This Actor
anything done under it takes precedence over any
agreement, whether entered into before or after the

commencement of this Act.”

It is not unusual for a contract of employmémtontain no express
provision dealing with a particular issue of empient. In such a

case, if the Act does contain a provision on suchissue, the



provision in the Act becomes applicable and caarferced by the
employee. It is also possible that a contract oplegment may
have a clause dealing with a certain issue andAitte would

contain no provision dealing with such issue. Inohsa case such
provision in the contract would not be a basic doma of

employment because the Act would not have a pavisiealing

with it. In such a case there can be no difficutyatsoever with a
proposition that any claim for the enforcementhad provision of
the contract of employment concerned is a clainenms of the
contract and not in terms of the Act. Where both ¢cbntract and
the Act make provision for an issue in the same waag to the
same extent, the question whether a claim in oglab such issue
will be a claim in terms of the contract or in termof the Act or

both may present a difficulty.

Are the respondent’s claims in terms of the Act?

[17] The question whether the respondent’s claims eaims for
amounts dwing --- in terms of’ the Act is not an easy one. Under
the Basic Conditions of Employment Act NO 3 of 198®e old
Act”) a similar question arose in a number of casesnwh
employees sued civilly for the recovery of monieg do them by
their employers. In such cases the problem withguavilly for
the recovery of such monies was that sec 30(3hefald Act
required the production of ralle proequi certificate before a civil
court could hear such claims. The relevant prowisibthe old Act
referred to claims By virtue of” the provisions of that Act. The
employee would sue the employer for the recoversuch monies

and the employer would except to the claim on @m@dthat such a
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claim was oneBy virtue of” the old Act and could, therefore, not
be instituted civilly unless aolle proequi certificate had been

issued by the relevant Attorney-General.

It seems to me that there are two answersh& dappellants’
contention. The first is that the respondent’snafaiare not claims
“Iin terms” of the Act. This is because the Act deals withimum
terms and conditions of employment and the respaislelaims
do not relate to minimum terms and conditions ofpkEyyment.
They relate either to the types of claims thatraredealt with in
the Act or if they are types which are dealt witlthe Act, they are
much better terms and conditions than those pravidein the Act
and, therefore, fall outside the Act. In this rebarmust be noted
that in terms of sec 4(c) of the Act, which hagatly been quoted
above, a basic condition of employment does nofstiiite ‘a
term of any contract of employment to the extent tht a term of
the contract of employment is more favourable to th employee
than the basic condition of employment.”Furthermore, in this
regard it needs to be borne in mind that the pynedxjects of the
Act include “to give effect to and regulate the right to fair
labour practices conferred by section 23 (1) of th€onstitution-

1. by establishing and enforcing basic conditions

of employment; and
2. by regulating the variation of basic conditions of

employment”.

In other words the Act is about the establishimrand enforcement
of basic conditions of employment and the reguiataf the

variation of basic conditions of employment in artke give effect
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to and regulate the right to fair labour practicesferred by sec
23(1) of the Constitution. As already stated esrlia basic
condition of employment is defined in sec 1 of thet as ‘a
provision of this Act or a sectoral determination hat stipulates
a minimum term or condition of employment”. The
respondent’s claims sounding in money do not retateany
“provision of the Act” or a sectoral determinatiorithat
stipulates a minimum term or condition of employmeti’. The
claims are not about the enforcement of basic temasconditions
of employment provided for in the Act. Accordingtiie claims are
not claims of amounts owing to the respondenttérms of” the
Act. All of the respondent’s claims are based degald breaches
of the contract of employment between the partrest r@ot on the
contravention of any provision of the Act. On tgi®und alone the
appeal stands to be dismissed. The second ansiter &ppellants’

contention is dealt with below.

[20] Another ground upon which the appeal can desodismissed is
one that is based on sec 77(3) of the Act. Sedti(B) of the Act
provides:

“The Labour Court has concurrent jurisdiction with the
civil courts to hear and determine any matter conoaing
a contract of employment, irrespective of whether ay
basic condition of employment constitutes a term athat

contract.”

[21] The effect of sec 77 (3) is to confer upon the labGourt the
same civil jurisdiction that the High Court or aother civil court

has in respect of ahy matter concerning contract of
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employment”. Section 77 (3) goes on to make it clear that that
jurisdiction exists‘irrespective of whether any basic condition
of employment constitutes a term of that contract”.It seems to
me that the purpose of the provision beginning wviiie word
“Irrespective” was to leave no room for argument that such
jurisdiction did not cover a contract of employme¢hat has a

condition or term that constitutes a basic condibbemployment.

In order to determine whether in a particutaatter the Labour
Court has the jurisdiction which is conferred upoby section 77
(3), two questions need to be asked. The firstsighe matter at
hand a“matter concerning a contract of employment™ If the

answer is no, then the Labour Court has no jutigdicconferred
by sec 77(3) of the Act to deal with such matted #rat is the end
of the matter. If, however, the answer is yes,itlggiiry proceeds
to the next question. The next question is: doedHigh Court, or,
any civil court for that matter, have jurisdictidlm hear and
determine this matter? If the answer is no, theoual€ourt has no
jurisdiction based on sec 77(3) of the Act to detae the matter.
If no civil court would have had jurisdiction to tdemine the
matter, the Labour Court would also not have jucisoh to deal

with the matter. If the answer is yes, the Laboour€ also has
jurisdiction to deal with the matter. And its jutistion in regard to
such matter is exactly the same as that which tgk Bourt would
have to deal with such matter. In other words nsues of

jurisdiction which could not be raised before thghHCourt can be

raised before the Labour Court.
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The purpose of section 77 (3) was to enabéeltAbour Court to
hear and determine any matter concerning a contHct
employment which the High Court or any civil counias

jurisdiction to hear and determine. It sought toidwhe anomaly
that would have arisen if there were matters conegrcontracts
of employment which the High Court and the Magistsacourts

could hear and determine which the Labour Courlccoot hear

and determine.

Where the Labour Court is faced with a mattencerning a
contract of employment which the civil courts haueasdiction to
hear and determine, sec 74 does not precludent frearing and
determining it in the same way that a civil courtls as the High
Court would deal with it if it was before such audo Section 74
could not have been intended to encourage litigamtgo to the
civil courts rather than the Labour Court in regydnatters that
concern contracts of employment. To construe seo Tdean that,
if a litigant brings to the Labour Court a mattesncerning a
contract of employment which he could also havenato the High
Court, he will be faced with hurdles that he woulut face if he
had taken the matter to the High Court would bedyp that the
effect of the Act is to encourage litigants to takeh matters to the
High Court and Magistrate’s court rather than ® tlabour Court.
It would be difficult to find any justification ithe provisions of
the Act for such a drastic conclusion, particulablgcause the
Labour Court is a specialist superior court whosdgés have
experience and expertise in labour and employmaeittens. In my
view the purpose of sec 77 (3) was to facilitae hlearing of such

matters by the Labour Court even though they caidd be heard
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by the High Court and other civil courts. In my gainent that the
Labour Court has concurrent jurisdiction with theghd Court in
respect of such matters means that the jurisdi¢chahthe Labour
Court exercises in such matters is exactly the sawethe
jurisdiction that the High Court has in respectsoich matters.
Accordingly, one should be extremely slow to admgbnstruction
of the Act that will or may mean that there are enurisdictional
requirements that a litigant must satisfy if hens such a matter
to the Labour Court than he has to meet if he laritige same
matter to the High Court because such a construaifoathe Act
will make nonsense of the whole idea that the tvour® have
concurrent jurisdiction in such matters. | can fimadjustification in
the Act to adopt such a construction of the ActlBa construction
of sec 74(2) would be in conflict with or inconsist with sec
77(3).

In my view the provision of sec 74(2) of thetAmust be read to
refer to claims in respect of which the civil caurtould not have
jurisdiction. If it is construed in that mannerjgtreconcilable with
section 77(3). In such a case the position woulthbt if a money
claim that is brought before the Labour Court tbgetwith an

unfair dismissal dispute is a claim in respect d¢fich the civil

courts have no jurisdiction and it concerns a @mtrof

employment but the Labour Court has jurisdictiortamms of the
Act, sec 74 (2) would apply. However, if the claimma matter
concerning a contract of employment and the cialirts have
jurisdiction to determine it, sec 74 (2) does npplg and the
Labour Court has jurisdiction to determine it. @laisounding in

money in respect of which the civil courts wouldt noave
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jurisdiction would include claims covered by the clesive
jurisdiction conferred on the Labour Court by s&q¥) of the Act.
Section 77 (1) provides thusSubject to the constitution and the
jurisdiction of the Labour Appeal Court, and exceptwhere this
Act provides otherwise, the Labour Court has excluse
jurisdiction in respect of all matters in terms of this Act,
except, in respect of an offence specified in sewts
43,44,46,48,90 and 92",

Some of the money claims in respect of whisé Labour Court
would have exclusive jurisdiction and in respectwbich the civil
courts would, therefore, have no jurisdiction woblel claims for
payment of an annual leave pay provided for inZkcleave pay
provided for in sec 23 as well as payments for payided for in
sec 18 (2) and (3) of the Act where the contracemiployment
does not contain any provision for annual leavek gay and
holiday pay. The High Court would have no jurisiintin respect
of such claims because there would be no contrabasis for
them and they would be based on the Act and thecAnfers

exclusive jurisdiction on such matters on the Lal®aourt.

The claims in issue in this matter are alirsin respect of which
the High Court would have jurisdiction and they aik matters
concerning a contract of employment as contempliatseéc 77 (3)
of the Act. Accordingly, sec 74 (2) does not apielythem and the
Labour Court has concurrent jurisdiction with thggtCourt and
any other civil court, for that matter, which isnéerred upon it by
sec 77 (3) to deal with such claims. Accordinglg,this ground,

too, the appeal stands to be dismissed. With regambsts | can
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see no reason why costs should not follow the resuh matter

such as this one.

[28] In the premises | make the following order:

1. The appeal is dismissed with costs, such coste tpaid by

the appellants jointly and severally, the one pgythe other

to be absolved.

ZONDO JP

| agree.

DAVIS AJA

| agree.

JAPPIE AJA
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