IN THE LABOUR COURT APPEAL COURT OF SOUTH AFRICA
HELD IN JOHANNESBURG
CASE NO.: JA37/2002

In the matter between:

NKANYISO EUSTACE BUTHELEZI APPELLANT
And
MUNICIPAL DERMACATION BOARD RESPONDENT
JUDGMENT
JAFTA AJA

[1] On 24 January 2000 the respondent appointecapipellant as a
deputy manager in charge of its financial operatidrhe contract
of employment between the parties was for a fbeantof five
years, running from 24 January 2000 to 23 Janu@f8s20n 22
November 2000 the respondent gave the appellanbtisenof
retrenchment. The notice statedlter alia, that the respondent had
embarked upon an institutional restructuring preces terms
whereof certain positions could be rendered redotndéne notice
gave detailed reasons for the proposed restrugtama stated that
the appellant’s post was one of the three postxiwhould be

redundant. The notice invited the appellant to saedpto the



[2]

[3]

[4]

proposal made therein and furnish the respondemiobyater than
27 November 2000 with alternative suggestions t® pgossible

retrenchment.

On 24 November 2000 the appellant respondethéonotice by
requesting an extension of time within which he weguired to
make proposals for alternatives to the propose@nebtiment. He
also asked for certain information. He was gramteckxtension of
time up to 30 November to make his proposals. Méaewthe
appellant had instructed a labour consultant taoachis behalf in
the matter relating to the proposed retrenchmehé donsultant
addressed a letter to the respondent suggestirigtlteee be a
consultation meeting to deal with the matter. Tlespondent
agreed that the parties meet on 6 December 200€onsider
alternative proposals from the appellant. At thaketmg the
appellant placed his proposals before the respanabith were
considered and discussed by the parties.

The respondent invited the appellant and anmo#gmaployee to
apply for a different vacant post within its stuwe. On 11
December 2000 the appellant and Mr Hillary Monate (other
employee) were interviewed for the post. The appellwas

unsuccessful while Mr Monare was appointed to th&.p

On 13 December 2000 the appellant was serveld avinotice of
dismissal with effect from 28 February 2001 butss required to
vacate his office with immediate effect and rettiva keys thereto
to the respondent. In that notice the appellant fwdbler informed

that the respondent did not require his servicesfram 13
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December 2000. A dispute arose between him andepondent
about the fairness of the dismissal. He referred dmspute to the
Commission for Conciliation, Mediation and Arbii@at (“the
CCMA”) for conciliation. When conciliation became
unsuccessful, the appellant approached the LabourtGor the
adjudication of the dispute and sought reinstatertegether with

payment of compensation.

The matter came before Brassey AJ in the Lalfoowrt. In that
Court the appellant argued that the terminatiohisfemployment
contract was substantively unfair by virtue of ttaet that the
parties had concluded a fixed — term contract gbleyment and
that the respondent could not terminate such contfar
operational requirements during its currency. ThRspondent
disputed the contention that the appellant had leagpioyed on a
fixed — term contract of employment. However, theu@ a quo
found that such agreement had been concluded byaities. The
Court a quo also concluded that the appellant'sndisal was
substantively unfair. It reasoned that the app€fadismissal
during the currency of the fixed—term contract exed it
substantively unfair. But it went on to find thesilissal to have
been, in other respects, substantively fair. Fangde, theCourt a
guofound that, since the respondent had a fair retsosstructure
its business, the appellant’'s retrenchment wasthis respect,
substantively fair. TheCourt a quo also concluded that the
dismissal was procedurally unfair buhct by reason of the
manner in which the restructuring was executed noby reason
of the manner in which [the appellant] was selectedor

retrenchment, but by reason of the manner in whichhis
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dismissal was effectuated which was unfair and cotiited an

invasion of his dignity.”

Although the Court a quo fount that the dismissal was
substantively unfair, albeit to a limited extentconcluded that the
appellant was not entitled to compensation clainmedespect of
the period following the date on which he had atig committed
an act of misconduct which, in the opinion of @Geurt a quo
could have entitled the respondent to dismiss hmthis regard
reference was made tacurrilous accusations allegedly made
by the appellant against the respondent. Cbert a quoheld that,
since the appellant had committed an act of misgcinglrior to the
date on which the dismissal became effective (4&uaay 2001),
he was not entitled to any compensation. As atrésellappellant’s
claim for compensation was dismissed with costsh\Whe leave
of the Court a quog the appellant now appeals against the whole
judgement and order issued by that Court.

The appeal

[7]

In essence, the appellant contended that tlsnislsal was
substantively unfair because the respondent hadghoin law to
terminate the fixed term contract of employmentwasn them
prior to the expiry of its term even if there weoperational
requirements which could have justified a termoatof contract
for an indefinite period. He also argued that theurt a quog
having found that the dismissal was substantivaety grocedurally
unfair, should have awarded him compensation. Hehédu

contended that theCourt a quo erred in finding that his



retrenchment complied with the requirements of 9 D8 the
Labour Relations Act 66 of 1995tfe Act’). On behalf of the
respondent these contentions were disputed an@gtsubmitted
that, where there are operational requirementsviioatd justify a
dismissal, an employer is entitled to dismiss aipleyee even if
his contract of employment is for a fixed termwhs submitted on
behalf of the respondent that there was a fairomra®sr the
dismissal of the appellant which were based onréspondent’s
operational requirements. It was further submitted the
respondent’s behalf that in any event, even if dismissal was
unfair, the Court a quo’s decision that the appel&nould not be

awarded any compensation was justified and correct.

Substantive unfairness

[8] The Court a quo’sfinding to the effect that the parties had
concluded a fixed — term contract of employmenbfiscritical
importance to the adjudication of this appeal. Timting was not
challenged on appeal. This is significant becabseenquiry into
the substantive fairness of the dismissal shoutatged from the
premise that the parties had entered into a vakddf— term
contract of employment which was intended to endurgil
January 2005 but was prematurely terminated in ibee 2000
by the respondent, allegedly on grounds of operatio

requirements.

[9] The first question that arises in the preseattar is whether the
respondent was entitled to terminate the employnwamtract

between it and the appellant when it cancelle@here is no doubt
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that at common law a party to a fixed — term carttheas no right
to terminate such contract in the absence of adiapan or a
material breach of the contract by the other pdrtyother words
there is no right to terminate such contract evenatice unless its
terms provide for such termination. The rationaethis is clear.
When parties agree that their contract will endime a certain

period as opposed to a contract for an indefingeogl, they bind
themselves to honour and perform their respecthegations in

terms of that contract for the duration of the cacit and they plan,
as they are entitled to in the light of their agneat, their lives on
the basis that the obligations of the contract bl performed for
the duration of that contract in the absence ofatermal breach of
the contract. Each party is entitled to expect tihat other has
carefully looked into the future and has satisfiself that it can

meet its obligations for the entire term in the exlze of any
material breach. Accordingly, no party is entitkedlater seek to
escape its obligations in terms of the contracthenbasis that its
assessment of the future had been erroneous oovexrtboked

certain things. Under the common law there is gbtrio terminate
of a fixed — term contract of employment prematural the

absence of a material breach of such contractdytifier party.

Faced with the common law position as stateava Mr Fabricius,
who appeared for the respondent, arguedtti@Court a qualid
not appreciate the inroads made by the Act intoctlramon law.
To illustrate his point, Mr Fabricius referred tbet case of
National Automobile and Allied Workers Union v Borg —
Warmer SA 1994(3)SA 15 (A).In that case the Appellate
Division observed that the Labour Relations Actd81956 had
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altered the common law by recognising the relatignbetween an
employer and an employee beyond the terminaticthefcontract
of employment under the common law. In developirsgaingument
Mr Fabricius submitted that the Act has made sigaiit inroads
into the common law by enlarging the definitionaoflismissal to
include a situation where an employee reasonabpe@rd an
employer to renew a fixed — term contract on thmeséerms but
the employer renews it on different terms or refuserenew it. He
submitted further that this magnanimity of the Awtrelation to
employees as demonstrated by the extended defirofithe word
“dismissal should equally apply to employers. He contendeat t
a failure to do so would amount to inequality andfair
discrimination which are outlawed by s 9 of the &dntion. He
also contended that the common law rule referrei fwaragraph
[9] above should be developed in terms of s 39(R)the
Constitution so as to create a lawful remedy foeaaployer whose
business requires restructuring during the currericy fixed-term
employment contract. He submitted that to do thas wecessary in
order to ensure fairness to employers becausevaeethey would
be precluded from dismissing employees who areixad fterm
contracts even when there are sound operationaliresgents

warranting such dismissal.

The answer to Mr Fabricius’ argument is a denpne. His
argument is based on the premise that the ruletrées to a fixed
term contract should be held to such contractiHferduration of the
term of the contract in the absence of any maténehch of the
terms of such contract is unfair to an employer wimnts to

restructure his business before the expiry of #mntof such
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contract. If we are unable to uphold this premiben the very
foundation of Mr Fabricius’ argument falls away.hbhve no
hesitation in concluding that there is no unfaimeés such a
situation. This is so simply because the emplogefree not to
enter into a fixed term contract but to concludeoatract for an
indefinite period if he thinks that there is a riblat he might have
to dispense with the employee’s services beforeettpary of the
term. If he chooses to enter into a fixed term @it he takes the
risk that he might have need to dismiss the emgagi-term but
Is prepared to take that risk. If he has electedke such a risk, he
cannot be heard to complain when the risk mateaali The
employee also takes a risk that during the terrthefcontract he
could be offered a more lucrative job while he Aasbligation to
complete the contract term. Both parties make &ehand there is

no unfairness in the exercise of that choice.

It is true that labour legislation (includirgrtain provisions of the
Act) has amended the common law in certain respelciaever, it
has not amended the general principles that a figead contract
may not be cancelled unilaterally during its cuayem the absence
of a material breach of such contract. The casoof-Warner and
the provision in sec 186 which renders a failuresttew a contract
of employment in certain circumstances to be a disah are only
illustrations of the amendment of the common lavihe specific
areas with which they are concerned and nothingembo uphold
Mr Fabricuis’ submission would mean that the Acs leanended
the common law in regard to the principle undercuassion.
Generally, our courts have declined to interprstadute as taking

away existing rights unless that was the purposended by the



legislature and that is expressed in clear and bitamus terms in
the statute itself. I$A Breweries Ltd v Food & Allied Workers
Union and Others 1990(1) SA 92 (A) Smalberger JAaid in part
at 99F:
“There is a presumption against the deprivation of,or
interference with, common law rights, and in the cae of
ambiguity an interpretation which preserves those ights

will be favoured ...”

[13] Although in SA Breweries Ltd the Court was concerned with
interpreting the Labour Relations Act of 1956, tmenciple it
affirmed regarding the application of the presumptito
interpretation of statutes still applies. The pmption was
recently applied in construing the provisions af #hct in Fedlife
Assurance Ltd v Wolfaardt 2002 (1) SA 49 (SCA)In this case
Nugent AJA (as he then was) rejected the argumdvdreced by
the appellant to the effect that in codifying tights and remedies
in chapter 8, the current Labour Relations Act (A6t of 1995)
deprived employees of the common — law right tooerd the
terms of a fixed — term contract of employment. Tkarned
Acting Judge of Appeal (with the concurrence kbwie JA,
Marais JA andMpati JA) said at paragraphs [16]-[18]:

“[16] In consideration whether the 1995 Act should &
construed to that effect it must be borne in mindhat it is
presumed that the Legislature did not intend to inérfere
with existing law and a fortiori not to deprive parties of
existing remedies for wrongs done to them. A statatwill
be construed as doing so only if that appears exmssly or

by necessary implication. While the advent of the
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Constitution, and s 39(2) in particular, has not hd the
effect of prohibiting entirely the use of the presmption
against legislative alteration of the existing lawiwhether
common law or statute) when interpreting a statute
which is less than clear, it nevertheless limitsstfield of
application. The same is true of the presumption agnst
the deprivation of existing rights. To illustrate: where a
statute is ambiguous as to whether or not an exisiy law
or right has been repealed, abolished or altered ahthe
existing law or right is not in harmony with the sprit,
purport and objects of the Bill of Fights’ there wauld
appear to be no justification for invoking such
presumption. But where the existing law or right isnot
unharmonious the presumption will still find application.
The continued existence of the common- law right of
employees to be fully compensated for the damadey t
can prove they have suffered by reason of an unlalwf
premature termination by their employers of fixe@rin
contracts of employment is not in conflict with thepirit,
purport and objects of the Bill of rightsand it is
appropriate to invoke the presumption in the presen

case.

The 1995 Act does not expressly abrogate an emgsye
common- law entitled to enforce contractual righter do |
think that it does so by necessary implicatio®@n the
contrary there are clear indications in the 1995 Acthat

the Legislature had no intention of doing so.
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[18] The clearest indication that it had no such itention is s
186 (b), which extends the meaning of ‘dismissal’ot
include the following circumstances:

‘(A)n employee reasonably expected the employer
to renew a fixed term contract of employment on
the same or similar terms but the employer offered
to renew it on less favourable terms, or did not

renew it.’

It is significant that although the Legislature dedt

specifically with fixed-term contracts in this defnition it

did not include the premature termination of such a
contract notwithstanding that such a termination wauld

be manifestly unfair. The reason for that is plain: The
common law right to enforce such term remained inta
And it was thus not necessary to declare a prematar
termination to be an unfair dismissal. The very reérence
to fixed term contracts makes it clear that the Legglature

recognized their continued enforceability and any ther

construction would render the definition absurd.”
[Emphasis added]

[14] Without a clear indication from the Act thahet legislature
intended to alter the common law rule relating tgramature
termination of a fixed — term contract during itgrency, it cannot
be contended that the Act has such effect. Thi& @ecords with
the presumption referred to above which can, howédeerebutted
by the legislature in clear and unambiguous tegh€ésely NO v
Minister of Defence 1973(1) SA 630(A) at 640 AJD
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The contention by Mr Fabricius that it is imsistent with the
Constitution not to accord employers the rightaorinate fixed —
term contracts of employment for operational regmients while
employees have in their favour the enlarged deimibf dismissal
has no merit. | also find no substance in the agninthat the
common law rule, which says an employee under edfix term
contract of employment is entitled to enforce ihowld be
developed in terms of s 39 (2) of the Constitutidn.Fabricius did
not specify which section of the Constitution isconflict with an
employee’s common law right to enforce a fixed rteontract of
employment which has been terminated prematurely thoy
employer. In this regard the arguments advancethdyespondent
are seriously undermined by the interpretationha&f Act which
was adoptedn Wolfaardt’'s case (supra). In that case Nugent AJA
stated instructively that the common — law right éaforce
prematurely terminated fixed — term contracts opyment was
not in conflict with the spirit, purport and objsectf the Bill of
Rights and went on to say that such right remamtact. In the
circumstances | conclude that s 39 (2) of the Gmtiein cannot be
invoked in the present matter because the commamw +ules we
are dealing with here are consistent with the spourport and
objects of the Bill of Rights.

In the light of the aforegoing | conclude thlaé respondent had no
right in law to terminate the contract of employrmbatween itself
and the appellant. Accordingly, the terminationsofth contract
before the end of its term was unfair and congtituan unfair

dismissal. The dismissal was accordingly substalytivuinfair in
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the fullest possible sense. | say in the fullestsgne sense because
the Court a quo qualified its finding that the dismissal was
substantively unfair by saying that it was unfaircertain respects
but in other respects it was substantively faire Ghoalification was
wholly unjustified. In the light of the conclusidrhave reached on
the substantive fairness, the question of procédiamaness
becomes academic in this matter. The operatiomplirements, if
any existed, did not in law give the respondent tight to

terminate the contract of employment between tinegsa

Compensation

[17] The Court a quofound that the appropriate compensation to
redress substantive unfairness was an amount éepivep the
remuneration the appellant would have been paithbalance of
the contract period less the amount he obtainedn father
employment. It calculated such amount to be egentato three
months’ pay on the basis that the appellant obdaanketter paying
job from another employer three months after hismissal.
However, the Court eventually came to the concludiwat the
appellant was not entitled to such compensatiorausee he had

made certainscurrilous accusation$ against the respondent.

[18] TheCourt a quoreasoned that thes€urrilous accusations would
have entitled the respondent to dismiss the appell@r
misconduct which meant that the appellant’s disatissuld have
been justified. The Court found that the accusatere made in
an affidavit deposed to by the appellant on 11 fetyr 2001 and

filed in support of a condonation application lodgat the
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Commission for Conciliation, Mediation and Arbii@at (“the
CCMA™) when he referred the dismissal dispute to thadybfor
conciliation. TheCourt a quodealt with this issue in an ambivalent
manner and stated:
“At common law Buthelezi would be entitled to damags
in the amount of three months’ pay. | am not sittilg as a
common law court but sitting to consider the questin of
compensation under the statute. What | discover ithat if
he had continued in employment after the middle of
December he would in any event have been justifiapl
dismissed for misconduct in February by reason ofhe
allegations that he made in the application for
condonation. That, though it is based on a set of
speculative or rather hypothetical premises, s
nonetheless, it seems to me, an appropriate way to
consider what should be the moment at which (sic)ta
claim based on compensation should properly be
valuated. In those circumstances he gets nothing atl so
far as the equation with damage for breach of conact is
concerned because he has got everything he might
otherwise have been entitled to, he having been paintil

well after 11 February.”

| am unable to uphold th€ourt a quo’s refusal to award
compensation to the appellant. Firstly, the conclughat the
appellant could have been justifiably dismissednicgconduct was
based on speculation. Furthermore, the appellanbdalleged in
his statement of claim that his dismissal was ufdawecause it

did not comply with the terms of the employment tcact which
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permitted only a dismissal for misconduct, the oesjent did not
plead that the dismissal was justified by the dpp&bs alleged
misconduct pertaining to averments made in the @oatibn
application. Nor did it place evidence before theu€ a quo
showing that it could have dismissed the appellemmt such
averments. In fact in his testimony the respondeanhairperson
did not regard the allegations as sufficiently @esi to have

warranted a dismissal.

At the hearing of this appeal the parties wiaragreement that the
appellant could only be entitled to compensatiomivedent to
three months’ salary because he was employed etsewdit a
better salary three months after his dismissals fnoposition is
consistent with the approach adoptedviayers v Abrahamsom
1952(3) SA 121(C)In that casévan Winsen J laid down the
correct approach for computing damages for a pnamatismissal
in the following terms at 127E:
“The measure of damages accorded such employee is,
both in our law and in the English law, the actualloss
suffered by him represented by the sum due to himfdhe
unexpired period of the contract less any sum he ezed
or could reasonably have earned during such latter
period in similar employment.”
As both parties were agreed that this would be tbherect

approach, | propose to give effect to it.

There remains the issue of the purported erappeal lodged by
the respondent. Although no order was issued byCiwart a quo

against the respondent, it filed ardss-appedl against the
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findings made by that Court on substantive and procedural
unfairness and the finding that the respondent bawchmitted
iniuria and insulted the appellant in his dignity. The oolgler
made in this matter was the one dismissing thenclath costs.
Appeals against judgements or orders of the Lakmurt, which
include cross-appeals, are regulated by s 166 ef Abtt. The

relevant portion of the section reads as follows:

‘(1) Any party to any proceedings before the Labour Gurt
may apply to the Labour Court for leave to appeal ¢ the
Labour Appeal Court against any final judgement or
final order of the Labour Court.”

It is quite plain from the wording of s 166(1hat appeals and
cross-appeals can only be noted and prosecutedsagtnal
judgements or orders. There can be no appealssigaesons or
findings in a judgement{ Pretoria Garrison Institutes v Danish
Variety Products (Pty) Ltd 1948 (1) SA 839 (A) andDe Vos v
Cooper and Ferreira 1999 (4) SA 1290 (SCA) at paragph
[17]). The decision ilDe Vosdealt with s 20 of the Supreme Court
Act 59 of 1959 which is couched in words similarstd.66(1) of
the Act. In my view the purported cross — appealush be struck

off the roll with costs. In the result the appeaistnsucceed.

In the premises the following order is made:

[1] The appeal is upheld with costs.

[2] The cross-appeal is struck off the roll withsts.

[3] The order of the Court a quo is set aside aplaced with

the following order:
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(b)

(©)
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The applicant’s dismissal on 13 December 2000 is
declared to have been substantively unfair.

The respondent is ordered to pay to the applica
an amount equivalent to three months’ salary
calculated at the rate of his pay at the time of Isi
dismissal.

The respondent is ordered to pay the applicard’

costs.”

JAFTA AJA

| agree.

ZONDO JP

| agree.

DAVIS AJA
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