IN THE LABOURAPPEAL COURT OF SOUTHAFRICA

HELD AT JOHANNESBURG
CASE NO. JA28/2002
In thematterbetween:
RustenburgPlatinumMinesLtd
(RustenburgSection) Appellant
and

Commiissionfor Conciliation,
MediationandArbitration
FirstRespondent
MoropaC.). NO. Second
Respondent

SidumoZ Third
Respondent

Longservicedoesnotiessenthegravityofthemiscondudr serveto
avoidtheappropriatesanctionforit...
Theemployeesn casuwerenotdismissedn ordertopunish
them. They were dismissedbecausethe employerwas not

preparedto run therisk of employingthemanylongeronce
theyhadbeenshowntobe[unreliable].

In the circumstancesof this case, | considerthat it was
irrationalto havereliedon the employees’long servicefor
having found their dismissalunfair. In my judgmentthe
commiissionerhas ‘ignoredor misappliediegal principlesto




anextentthatis inappropriateor unreasonable’.... By doing
so, she failed to makea rational connection betweenthe
material availableto her and the conclusionshe reached”.
(My underling)

[15] Theappellant'schallengeduringargumentof thesecondrespondent
‘s awardon thebasisthatthethird respondent’'sserviceof 14 yearsandthat
duringthatperiodhe hadkepta cleanrecordandontheCodeof Good
Practicewasnotforeshadowedin thefoundingaffidavit. It wasnotopento
theappellantto seekto havethesecondrespondent'sawardsetasideon the
basisthathis relianceon thethird respondent’'scleanrecordandiong
servicewasunjustifiableor a constitutedreviewableirregularity whenthis
hadnotbeenforeshadowedin thefoundingaffidavit. A commissioneris
entitledto know eachfindingof histhatwill beattackedon reviewto show
theexistenceof a reviewableirregularity for thepurposeof havinghis
awardsetaside. Thatthethirdrespondenthada cleanrecordandalong
serviceperiodis capableof sustainingthefinding by thecommissionerthat
thesanctionof dismissalwastooharsh. Whetheror notit would havebeen
enoughto sustainthefindinghadit beenchallengedin thefounding
affidavitis anothermatter. However,| mustsaythat, althoughthe
misconductof thethird respondentis, indeed,serious,| amnotsurethatl
wouldnothavebeenin doubtaboutwhetherl shouldinterferewiththe
findingof thesecondrespondent. And in caseof doubt,thecourtshould
notinterfere.

[16] Mr Myburghemphasisedthatthethird respondent’'smisconductwas
extremely serious and submitted that the appellant was entitled to
haveadoptedthe attitudethatthe continuedemploymentof thethird
respondentposedtoo greata risk to the employer. He pointed out
thatthe third respondentwas the last manin the appellant’s line of
defence because, if anyone had stolen any thing belonging to the
appellant, the third respondentwould be the last manto searchthe
person before such person could leave the company premises. Mr

Myburghalso urgedus to haveregardto certain passagesin Toyota



SA Motors (Pty) Ltd v Radebe & Others (2000) 21 IL) 340
(LAC) at par 24 De BeersConsolidatedMinesLtd v CCMA &

Others(2000)21IL) 1051(LAC) atparas22,24and27,County
Fair Foods (Pty) Ltd v CCMA & Others(1999)201L) 1701
(LAC) atpar 43, NampakCorrugatedWadevillev Khoza[1999]
2 BLLR 108 (LAC) at par 35, Metro Cash & Carry Ltd v
Tshihla(1996)171L) 1126(LAC) at 1133FG andpar 25in De
Beers case, supra. | do not considerit necessaryto deal with each
andeveryoneof thosepassages. However,| haveconsideredthemin

the processof consideringjudgementin this matter. Despitetheml

am not able to conclude that they provide justification for
interferenceby the court with the decision of the commissioneron

review.

[17] In the circumstances| conclude that the Court a quo correctly
dismissedtheapplication. Theappealis dismissedwith costs.

Zondo)P

| agree.

MogoengJA

| agree.
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