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INTHE LABOURAPPEAL COURT OF SOUTHAFRICA
HELD IN JOHANNESBURG
Caseno:PA1/02

In thematterbetween:
TRANSPORTFLEET MAINTENANCE (PTY)LTD 15t Appellant
TFM CAPE (PTY)LTD 2"d pppellant

and

NATIONAL UNIONOF METAL WORKERS

OF SOUTHAFRICA 15tRespondent

ZITSHUAND 250THERS 2“dandFurl:herRespondenls
JUDGEMENT
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[1] The first respondentis a registered trade union. The second to the
twenty seventh respondents are members of the union who were

employedby thesecondappellant,namely, TFM Cape(Pty) Ltd, until

the 5th August 1998 on which date the second appellant dismissed
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them from its employ. A dispute then arose between the second
appellant, on the one hand, and the union and the secondand further
respondent’s,on theother,on whetherthatdismissalwasfair and, if it
was unfair, whatrelief the secondand furtherrespondent’sshould be
granted.

On the 15 September 1998 the dispute was referred to the
Commissionfor Conciliation, Mediationand Arbitration(CCMA) for
conciliation. Ordinarily it would havehadto be referredto the Labour
Court for adjudication but the partiesagreedthatthe CCMA arbitrate

it. Onthed" June 1999thefirst appellantand the secondappellant
concludedand signeda sale agreementin termsof which the second
appellant effectively sold and transferred its business as a going
concemto thefirst appellant. In termsof the agreement,thefirstand
second appellants agreed that the sale and transfer of the second

appellant’s businessto the first appellant would be with effect from

the15t November1998.

The arbitration proceedings took place on the 22" june and 3™
August 1999. The secondappellant’s managementdid not informthe

respondents and the commissioner of the sale and transfer of the

secondappellant’s businessto thefirst appellant. On the 1gh August

1999 the commissioner handed down his arbitration award. The
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arbitration award was to the effect that the second and further
respondents’ dismissal by thesecondappellantwasunfairandthatthe
secondappellantreinstatethoseof the secondandfurtherrespondents
who reportedfor duty within 14 daysof theaward. The commissioner
decidednotto makethereinstatementorderretrospective.

The second and further respondents reported for duty on the 24th
August at the premises where the second appellant had conducted
business at the time of their dismissal. Mr Gordon Thompson, who
hadbeenthesecondappellant’'sgeneralmanagerin thesamepremises
prior to the secondand furtherrespondents’ dismissal, informedthem

thatthe secondappellantwas no longerin business.Accordingto the

second and further respondentsit was apparenton the 24th August
thatthe undertakingthathad beenthereat the time of their dismissal
was continuing with the normal business operations in which the
second appellant had been engaged prior to their dismissal and that
substantially the same workforce, including the managers, had been
retained.

In due coursethe respondentsleamt of the sale and transfer of the
secondappellant’sbusinessto thefirst appellant. A disputethenarose
betweenthemand the appellantson which of the two appellantshad
the obligation to give effect to the arbitration award that had been
made against the second appellant. The respondents brought an
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applicationin the Labour Court for, among others, an order that the
first appellant give effect to the award which meantthat it should
reinstatethemwith effect from the date when they had reportedfor

duty.

The respondents’ case before the Labour Court was that, when the
secondappellant’s businesswas transferredto thefirst appellantas a
goingconcem,all therightsthatthey hadagainstthesecondappellant
at thetime of such transferand all the obligations which the second
appellanthadtowardsthemweretransferredby operationof law to the
firstappellant. This, they contended,was becauseof theapplicationof
sec197(2)(a)of theLabourRelationsAct, 1995(Act NO 66 of 1995)
(“the Act”). The first appellant’'s defence was that, although the
transferof the secondappellant’s businessto thefirst appellantwasa
transferof suchbusinessas a going concemto whichsec 197 applied,
therightsand obligationswhich existedbetweenthe secondappellant
and the individual respondents, if any, were not transferred to it
because at the time of the transfer of the business, the second and
further respondents were not employees of the second appellant as
contemplated by sec 197(2)(a) as they had been dismissed prior to
such transfer and their reinstatement by the CCMA was not so
retrospectiveas to coverthedateof thetransfer.WaglayJ, who heard
the matter, held that sec 197 applied to the second and further
respondentseventhoughthey had beendismissedprior to thetransfer
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of thebusinessanddespitethefactthattheawardof reinstatementthat
the CCMA had madewas not sufficiently retrospectiveto coverthe
dateof thetransferof the business. Accordingly, he grantedan order
to theeffect,in regardto this issue, thatthearbitrationawardcould be
made an order of the Labour Court. Subsequently the appellants
soughtleaveto appealto this Court againstthatjudgementand order.
The application for leaveto appeal was refused. The appellantsthen
petitioned this Court for leave to appeal. This Court granted such

leave; hencethisappeal.

TheAppeal

On appeal the only issue for determinationis whethersec 197(2)(a)
applied to the second and further respondents at the time of the
transferof thebusinessof thesecondappellantto thefirstappellant.If
it applied, the appeal mustfail. If it did not apply, the appeal must
succeed.Whetheror not sec 197(2)(a) applied dependson whetheror
not the second and further respondents can be said to have been
employeesof thesecondappellantas contemplatedby sec197(2)(a)at
the time of the transfer of the business. It is the provisions of sec
197(2)(a) as they stood in 1999 that fall to be considered. It is
convenientto quotenot only sec 197 (2)(a) but also sec 197 (1) and
thewholeof ss(2).Sec197(1)and(2) readthusatthetime:-
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“197TRANSFEROF CONTRACT OF EMPLOYMENT.

(1) A contract of employmentmay not be transferred
fromoneemployer (referredto as theold employer)
toanctheremployer(referredtoasthenewemployer)
withouttheemployee’sconsentunless-

(a) the wholeor any part of a business, trade or
undertakingis transferredby theold employer
asa goingconcem;or

(b) the wholeor a part of a business, trade or
undertakingis transferredasa goingconcem-

(i) if theold employeris insolventand being
wound- upor is beingsequestrated;or

(ii)because a scheme of arrangement or
compromiseis beingenteredintoto avoid
windingup or sequestration for reasons
ofinsolvency.

(2)(@)If a business, trade or undertaking is
transferredin thecircumstances referredtoin
subsection (1) (a), unlessotherwiseagreed, all
the rights and obligations between the old
employerand each employeeat thetimeof the
transfer continuein force as if they had been
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rights and obligations between the new

employerand eachemployesand,anythingdone
beforethetransferby or in relationto theold
employerwill be consideredto havebeendone
by orin relationtothenew empiloyer.

(b) If a business is transferred in the circumstances envisaged
by subsection (1) (b), unless otherwise agreed, the contracts of all employ@:hat
werein existencedmmediatelybeforetheold employer’'swindingupor
sequesirationtransferautomaticallytothenewemployer,butall the

rightsandobligationsbetweertheold employerandeachemployeeaat
thetimeofthetransferremainrightsandobligationsbetweertheold

employerandeachemployesandanythingdone beforethetransferby
theold employerin respectof eachemployeewill beconsidereckohave
beendonebytheoldemployer”.

[8] Counselfortheappellantscontendedthatthe provisionsof sec197(2)
(a) requirethatthe secondand further respondentsshould have been
employeesof the businesstransferorat the time of the transferof the
business before the provisions could be triggered. He submittedthat
thesecondandfurtherrespondentswerenotemployeesof thebusiness
transferor at the time of thetransferof the businessbecausethey had
been dismissed from the business transferor's employ prior to the
transfer of the business. Section 213 of the Act defined the word
“employee’thusattime:

“(a) any person, excluding an independentcontractor, who
works for another personor for the Stateand who
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receivesor is entitledtoreceive anyremuneration;
anyotherpersonwhoin anymannerassistsin carryingon

or conductingthebusinessofanemployer”.

[9]

[10]

Counsel for the appellants conceded, however, that the principle
establishedin the decision of thethen AppellateDivisionin National
Automobile and Allied Workers Union (now known as the National
Union of Metal Workers of SA) v BorgWamer SA (Pty) (1994)15
ILJ509 (A), which was decided under the now repealed Labour
RelationsAct, 1956 (Act No28 of 1956) (‘theold Act’), appliedwith
equal forceto thecurrentAct. In Borg-Warner’'s casea trade union
had concludedan agreementwith an employerto theeffectthat, when
suitable vacancies arose in the future, the employer would fill such
vacanciesby employingfroma pool of employeeswho hadpreviously
been dismissed by the employer. A dispute arose later betweenthe
parties when the employer failed to appoint from the pool in filling
certain vacancies that had arisen. The trade union broughtan unfair
labour practice claim in the Industrial Court alleging that the
employer'sconductin nothiringfromthepool constituteda breachof
the earlier agreement and constituted an unfair labour practice as
definedin sec1 of theold Act.

The employer took the point that the Industrial Court had no
jurisdiction in the matter as the persons who formed the pool of

employeesfor whosebenefit the agreementhad beenconcludedwere
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not employeeswithin the meaningof thattermin theold Act because
they had been dismissed. The Appellate Division rejected this

contention. The Court referred to the City Council of Cape Town v

Union Govermment1931 CPD 366 at 380 where, in relation to the
Industrial ConciliationAct 11 of 1924, Gardiner|P hadsaid that“ (i)t
doesnotfollowthat[a] mandismissedmaynotbean employeein

termsof theAct. It seemsto methatto hold thatoncea manis

dismissedhe ceasesto be an employeewould defeat the whole
object of the Act, because anyone with knowiledge of labour
historyknowsthatsuchdisputesconstantlyariseand thatserious
strikesoftentake placeowingto thefactthata personhasbeen
dismissed”. At 518Bin Borg-\WamertheCourtsaidin relationto the
old Act:- “The relationship envisaged by the Act between
employer and employee is therefore clearly not one that
teminatesasit wouldatcommonlaw”.At 516 A in Borg\Wamer's

casetheAppellateDivisionsaid:

“The Labour Appeal Court recognized that a termination of the
relationship which would be unassailable under the common law, does not

terminate the applicability of the definitions ‘employer’ and ‘employee’ to

the parties to the relationship for purposesof the Act”. (My

underlining).
At 518F-H it wentonto saythat:

K (Dhe legislature clearly had in mind that once a particular

employment relationship is established, the parties to it remain ‘employee’
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and ‘employer’ as defined , beyond the point of time at which the
relationship would have terminated under the common law. Where it
includes also former employees seeking re-employment or reinstatement,

it has placed no limitation suggesting when - or why - a former employee

no longer falls within the definition. \What is clear, is that when
both parties so agree or when equity pemnits, the
relationshipdoescometoanend”, (My underlining.

[11] The principle established in Borg-Warner is, therefore, that an
employmentrelationship could continuebetween anemployerandan
employee beyond the termination of the contract of employmentby
the employer and, where such a relationship existed, the dismissed
person was an employeeas definedin the old Act. It was said that
such an employmentrelationship comesto an end when parties have
so agreed or when equity so demands. That certainly was the case
undertheold Act andthatremainsthe position underthe currentAct.
The employmentrelationship was found to havecontinuedto existin
the Borg\Wamer case beyond the termination of the contract of
employmentdespite the fact that the employeesforming part of the
pool no longer had any contracts of employmentwith the company.
The employmentrelationship certainly continuesto exist where the
dismissed person challengesthe fairness of the dismissal and seeks

reliefthroughproceduresprovidedfor by theAct.

[12] To construetheprovisionsof sec 197(2)(a) on the basisthattheword
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“employee’includesa personwho hasbeendismissedbutstill hasan
employmentrelationship with his formeremployerbecausehe is still

pursuing legal remediesin relation to such dismissal would, it seems
to me, accordwith the purposeof EC Council Directive77/187of 14
February 1977 of the Council of European Communities. | say this
because, in P Bork Intemational A/S (in liq) v Foreningen af
Arbejdslederei Danmark Case 101/87[1989]IRLR 41 at 44, the
Court of Justice of the European Communities had the following to

sayin respectof whomayinvoketheEC Council Directive77/187:-

S the only workers who may invoke Directive 77/187 are those who

have current employment relations or a contract of
employmentatthedateofthetransfer.”(myunderlining

Later,onthesamepage,theCourtsaid:

“It follows that the workers employed by the undertaking whose contracts

of employment or employment relationship has been
terminatedwith effecton a datebeforethatof thetransfer,
in breachof Article4(1)of theDirectivemustbe considered
as still employed by the undertaking on the date of the
transfer with the consecquence, in particular, that the
obligations of an employer towards them are fully
transferred from the transferor to the transferee, in
accordance with article 3(1) of the Directive....”. (my

underlining
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[13] In Wendelboev L) MusicAps( in lig) Caseno 19/83[1985]JECR

[14]

457 at par 16 of thejudgementthe Court, inter alia, said that: “The
existence or otherwise of a contract of employment or an

employmentrelationship on the date of the transfer within the
meaningof Article3(1)of thedirectivemustbe establishedon the
basisof therulesof nationallaw, subjecthoweverto observanceof

themandatoryprovisionsof thedirectiveand, moreparticularly,

Article 4(1) thereof, conceming the protection of employees
againstdismissalby thetransferoror thetransfereeby reasonof

thetransfer”.The Courtthensaid that“(i)tis for thenationalcourt
todecide,onthebasisof thosefactors,whetheror not,onthedate
of the transfer, the employeesin question were linked to the
undertakingby virtueof a contractof employmentor employment
relationship”. In Foreningen af Arbejdsledere i Danmark v

DaddysDanceHall A/S Case324/86[1988JIRLR 315at317parl4

the Court said, amongotherthings, that “....... Directive77/187aims
at ensuringfor workersaffectedby a transferof undertakingthe
safeguardingof their rightsarisingfromtheemploymentcontract
or relationship”.(my underlining).

It is, therefore, clear from the decision of the European Court of
Justice in P Bork Intemational A/S (in liq) v Foreningen af
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Arbejdslederel Danmark(above)thatthe existenceof a contractof
employmentor of an employmentrelationship qualifies an employee
to claim protection underthe EC Council Directive 77/187.In other
words the absenceof a contractof employmentdoesnot disqualify a
person from such protection and a person who has no contract of
employmentat the time of the transferof the businesscan seek such
protectionif hecanshowtheexistenceof anemploymentrelationship.
It is clearalsofromthedecisionin Wendelboe'scasereferredto above
thatit is left to the domestic courtsto decidewhetherin a particular
casethereis an employmentrelationshipor a contractof employment
or not. It is madeclearin Foreningenaf Arbejdsledera Danmarkv
Daddys Dance Hall that the Directive “aims at ensuring for
workersaffectedby a transferof undertakingthesafeguardingof
their rights arising from the employment contract or
relationship’.

Against the above background it is appropriate to observe that in
BorgWamer it was decided that the termination of a contract of
employmentdoes not terminatethe applicability of the definitions of
“employer” and “employee’to the relationship of the parties for
purposesof the old Act and thatthe definition of “employeé in the
old Act included a former employee seeking re-employment or
reinstatement.It wasalsosaidin Borg\Wamerthatwhatwasclearwas

that the employmentrelationship comesto an end when the parties
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haveso agreedor if “equitypemits”.If equityis appliedtothiscase,
it seemsto methatit cannotbe said thatit permitsthatthe matterbe
dealt with on the basis that the employmentrelationship cameto an
end when the individual respondentswere dismissed despite the fact
that they did not accept the dismissal but instead set the statutory
machineryin motionto havetheir dismissal reversed.On thecontrary
it seemsto methattheemploymentrelationshipcontinuedbeyondthe

terminationof their contractof employment.

Counsel for the appellants further submitted that, where, as in this
case, an employee’s dismissal from the businesstransferor's employ
occurred before the transfer of the businessand the employeeis still

pursuinghis legal remediesat thetimeof suchtransfer, thedismissed
employeecan only be said to be an employeeas contemplatedin sec
197 (2)(a) if he subsequently obtainsan order of reinstatementwhich
is so retrospectivethatit coversthedateof thetransferof thebusiness.
He submittedthat, if theemployeedoesobtaina reinstatementorderor
award but such reinstatementis either not retrospective at all or is

retrospectivebut not sufficiently retrospectiveto coverthedateof the
transferof thebusiness,thedismissedemployeecannotbesaidto have
been an employee within the contemplation of sec 197(2)(a) at the
time of the transfer. Counsel submitted that in a case where the
dismissedemployeeis still pursuinghis remedieswhenthebusinessis

transferred, the question whetheror not he is or was an employeeas
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contemplated by sec 197(2)(a) at the time of the transfer of the
businessis determined by the terms of the award or order that he
obtains.

Counsel for the appellantssubmittedthat, if theresult of litigationor
arbitrationabouta dismissal disputeis a findingthatthedismissalwas
fair, this hastheresultthatfor purposesof sec197(2)(a)thedismissed
employeeis not to be regardedas having been an employeeof the
business transferor at the time of the transfer of the business. If,

however, submitted Counsel for the appellants, the dismissal of the
employeeis found to have been substantively unfair and sufficiently
retrospectivereinstatementis ordered, the employmentrelationshipis
confirmed to have been present at the time of the transfer of the
businessandthedismissedemployeeis to be regardedas havingbeen
an employee as contemplated by sec 197(2)(a) at the time of the
transferof thebusiness.

| am unable to uphold Mr Pretorius’ argument that whether an
employeewho has been dismissed before the transfer of his former
employer’s businessto anotheras going concemis an employeefor
the purposesof sec 197(2)(a) dependson the terms of the award or
orderthatis ultimately issuedor madeat the end of the arbitrationor
adjudication of his unfair dismissal claim. If that argument were

upheld, it would introduce too much uncertainty. | think it is
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untenable. In my judgement a person is either an employee as
contemplated by sec 197(2)(a) at the time of the transfer of the
businessor he is not. One should avoid a construction of the section
thatresultsin a situation where such a personis not regardedas an
employeeas contemplatedby sec 197(2)(a) at thetimethebusinessis

transferredbutis subsequentlyso regarded.

On the basis of the decision in Borg-Warner a person who had

been dismissed from an employer’s employ and who pursued his legal
remedies to seeking re-employment or reinstatement by utilising the
statutory mechanism fell within the definition of ‘“employee’ in the
old Act for purposes of that Act. Mr Pretorius has correctly conceded
that that principle finds application in the current Act. In my
judgement once this is accepted to be the case, there can be no doubt
that the second and further respondents must be regarded as having
been “‘employees” as contemplated by sec 197(2)(a) of the current Act
and were such employees ‘‘at the time of the transfer” of the
business as required by sec 197(2)(a). I, therefore, conclude that at the
time of the transfer of the business the second and further respondents
were ‘“‘employees” of the second appellant, the business transferor,
within the meaning of that word

in sec 197(2)(a). In my view, that is the end of the case save that it
must still be determined what rights and obligations subsisted at the
time between the second and further respondents and the business

transferor which the business transferee took over. I turn to deal with
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that issue shortly.

Mr Pretorius’ submission also seemsto be based on the assumption
thatwhetheror not thefirst appellanthad an obligationto give effect
to the reinstatement awardthatwasissuedby theCCMA againstthe
secondappellantdependson whetherthe right which the secondand
furtherrespondentshad againstthe secondappellantat thetimeof the

transferof thebusinesswastherightto employment.

Mr Pretorius’ submission also raises the question of what the rights
and obligations are which exist betweenan employeewho has been
dismissed (but is still pursuing his legal remedies about such a
dismissal) and the businesstransferor which would continueafterthe
transferof thebusinessasif they wererightsandobligationsbetween
him andthebusinesstransferee. This is importantto establishbecause
only those rights which existed at that time of the transfer of the
business continue beyond such transfer as if they were rights and
obligations betweenthe employee and the business transferee. Any
rights and obligations between the dismissed employee and the
business transferor which may have existed at some stage but no
longer existed at the time of the transfer do not continue after the

transferof thebusiness.

In my judgement,thatassumptionis notjustified by the provisionsof
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sec 197. Sec 197 envisages both the transfer of contracts of
employmentas well as the transfer of rights and obligations existing
betweenthe businesstransferorand its employeesat the time of the
transfer of the business. Subsection 1 precludes the transfer of an
employee’s contract of employment without his consent except in
circumstances specified therein. Subsection 2(a) makes no specific
referenceto thetransferof contractsof employmentwhena businessis
transferred as a going concem but it refers to “all the rightsand
obligations betweenthe old employerand each employeeat the
time of the transfer”. It says that those rights and obligations
“continuein force as if they had been rights and obligations
betweenthe newemployerand eachemployee”.It furthergoeson
tosaythat: “anythingdonebeforethetransferby or in relationto
the old employerwill be consideredto havebeendoneby or in
relation to the new employer”. Subsection 2(b) makes a specific
reference both to “the contracts of all employeesthat were in
existenceimmediately before the old employer’s windingup or
sequestration”being transferred automatically to the new employer
as well as to “all the rights and obligations between the old
employerandeachemployeeat thetimeofthetransfer’remaining
as “rights and obligations betweenthe old employer and each

employee.....”
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In my view the phrase*all therightsand obligations”in subsection
(2)(a) is not limited to the right to employment. The phraseis wide
enoughto includetheright providedfor in sec 34 of the Constitution
of the Republic of South Africa NO 108 of 1996 and the right
provided for in sec 191(1) and (5) of the Act. Sec 34 of the
Constitution provides the “(e)very one has the right to haveany
disputethatcanberesolvedby theapplicationof lawdecidedin a

fair publichearingbeforea court, or, whereappropriate,another
independentand impartial tribunalor forum”.The CCMA is, on

thefaceof it, suchanindependentandimpartial tribunalor forum.Sec

191(1) read with ss(5) of the Act providein effect thatan employee
who hasa disputewith his employeraboutthefairnessof his dismissal
has a right to refer such dispute to conciliation and, if conciliation
fails, to the CCMA or a council with jurisdiction for arbitrationor to

theLabourCourtfor adjudication.

Wherea personhasbeendismissedby his employerandresortsto the
Act to challengethefairnessof thatdismissal with a view to securing
his reinstatement but, before the finilisation of the litigation or
arbitration, thebusinessof his formeremployeris transferredas going
concem to another person or entity, one of the rights which the
dismissedemployeehas at the time of the transfer of the businessis
the right to utilise the provisions of the Act against the business

transferor to obtain an award or order of reinstatement or
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compensation or other relief in relation to the dispute about the
fairnessof his dismissal. A disputeaboutthefairnessof thedismissal
is a dispute that can be resolved by the application of law as
contemplatedby sec 34 of the Constitution. If it is acceptedthatthe
word “employee”in sec 197(2)(a) includes a dismissed employee
who is pursuing his legal remedies about such a dismissal, thenthe
right of a dismissed employee to utilise the Act to challenge the
fairmess of his dismissal in order to resolve the dismissal dispute
betweenhimself andthe businesstransferoris one of therightswhich
he has against the business transferor which, in the words of sec
197(2)(a), “continue(s)in forceasif (it) (wasa right) betweenthe
newemployerandeachemployee....”.|, therefore,concludethatthe
right which such a dismissedemployeehasin termsof sec 34 of the
Constitution read with sec 191 of the Act to have such a dispute
arbitrated or adjudicated continues after the transfer of the business
and it becomes a right between the dismissed employee and the
businesstransferee.In this casethe dismissal disputeappearsto have
been pending before the CCMA when the business was transferred.
The awardwas actually delivereda few weeksafterthesigningof the
saleagreementwhich wasthenmaderetrospective.

[25] It canalsobesaidthat, becausesec197(2)(a)providesthatanything
doneby thebusinesstransferorin relationto anemployeebeforethetransfer

of thebusinessmustberegardedas havingbeendoneby thebusiness
transferee thebusinesstransfereeis regarded,afterthetransferof the
business,astheonewhodismissedtheemployeeand, is, therefore,the
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personagainstwhomtheemployeeis entitledto pursuearbitrationor legal
proceedingsto enforcehis rightnotto bedismissedunfairly.

[26] Mr Pretoriusreferredusto thecaseof Listerandothersv ForthDry
Dock and EngineeringCo Ltd [1989]1 ALL ER 1134(HL) and
that of Thompsonv SCS Consulting Ltd [2001] IRLR 801 In

Lister's case employees had been dismissed one hour before the
transfer of the business. The question arose whetherit could be said
thatthey had beenemployedby the businesstransferor “immediately
beforethetransfer’asrequiredby Englishregulationssincetheyhad
alreadybeendismissedat thetimeof thetransferof thebusiness. The
Houseof Lords held that, wherean employeewas unfairly dismissed
prior to the transfer of the businessfor a reason connectedwith the
transfer, the employee should be regarded as having been in the
employ of the businesstransferorimmediately before the transfer. It
did not go on to say the samein respect of an employee whose
dismissal was not becauseof the transfer but was, for example, for
operational reasons. Lord Templeman put it thus at 1139):
“Regulation5(3) mustbe construedon thefootingthatit applies
to a person employed immediately before the transfer or who
would have been so employed if he had not been unfairly
dismissed before the transfer for a reason connected with the
transfer.It would, of course,still be openfor newownerto show
thatthe employeehad beendismissedfor an economic, technical
or organisational reasonentailing changesin the workforce”.In
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Thompson’s case the Court held that liability did not transferto the
businesstransfereein respectof anemployeewhois dismissedbefore
thetransferof businessif thedismissal was not becauseof thetransfer
of the businessor if the transferwas not the principle reasonfor the
dismissal.In thatcaseit hadbeenfoundthatMr Thompson'sdismissal
wasfor an economic, technical and organisational reasonand was not
connectedwith the transfer. The Court held that, becauseof that, the

businesstransfereewasnotliable.

For two reasons| do not find the decisionsin Lister and Thompson
helpful to theappellantscase. The onereasonis thatthedistinctionthe
two cases sought to make between a case where the reason for
dismissal is the transfer of the business and where the reason for
dismissal is not the transfer of the business but is, for example, an
““economic,technicalor organisational’”’ reasonis basedon specific
provisionsof the English regulationswhich haveno equivalentin sec
197. Reg 8(1) provides that “(w)here either before or after a
relevanttransfer, any employeeof thetransferoror transfereeis
dismissed,thatemployeeshall be treatedas unfairly dismissedif
thetransferor a reasonconnectedwith it is reasonor principal
reasonfor his dismissal”’. Reg 8(2) provides that ‘“(w)here an
economic, technical or organisational reason entailing changes in
the workforce of either the transferor or the transferee before or

after a relevant transfer is the reason or principal reason for
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dismissing an employee (a) paragraph (1) above shall not apply to
his dismissal”’. The paragraph (1) referred to is, of course, Reg 8 (1)

referred to above. Sec 197 has no similar provision that

draws a distinction between the two situations.

Mr Myburgh, who appeared for the respondents, relied heavily on the
decision of this Court in Success Panel Beaters & Service CC v
NUMSA & Another [2000] 6 BLLR 635 (LAC) in contending that
the respondents were employees for purposes of sec 197 when the
business was transferred. In that case the employee was employed by
a company known simply as Score but was dismissed on 7 March
1996 — which was before the Act came into operation. The employee
then referred a dispute relating to the fairness of his dismissal to the
Industrial Court under sec 46(9) of the old Act. The current Act
including sec 197 came into operation on 11 November 1996. In
January or early February 1997 Score’s business was transferred as a
going concern to Success Panel Beaters and Service Centre CC,
(hereinafter referred to as “Success”), the appellant in that case, on 19
February 1997. The Industrial Court found that the dismissal of the
employee was unfair and ordered Score to reinstate the employee and

pay him compensation.

The employee and his union subsequently brought an application in

the Labour Court for the order of the Industrial Court against Score to
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be made effective against Success. The Labour Court granted the
application. An appeal to this Court ensued. This Court held that sec
197 applied to the case and referred at 637G-H to that part of sec 197
(2)(a) which says that “...anything done before the transfer
| 1) the old employer will be considered to have been done
| 1)) the new employer” and said that “(i)n other words, the
unfair dismissal of the second respondent by Score will be

considered to have been effected by the appellant™.

[30] Mr Pretorius argued that the point that he raised in this matter was not
argued in the Success Panel Beater’s matter. It may be so that the
point was not argued but it is clear from the statement I have quoted at
the end of the preceding paragraph that one of the reasons given by
this Court for upholding the decision of the Labour Court making the
order of the Industrial Court effective against Success was that the
dismissal of the employee which Score had effected prior to the
transfer of the business was considered to have been effected by

Success.

[31] In the result I conclude that the appeal must fail. The appeal is
dismissed with costs.

Zondo JP



I agree.

Goldstein AJA

I agree.

Comrie AJA
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