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ZONDOJP
Introduction

[1] This is an appeal from a judgementof NgcamuA) sittingin the

[2]

Labour Court in a disputeconcemingthe failure of the goveming
body of the SM Jhavary School to recommendthe appellantto the
Department of Education, KwaZulu - Natal ( the Department),

which is the first respondent, for appointmentas principal of that
school. The secondrespondentis Mr Brian Currin whowascitedin

theseproceedingsin his capacityasthearbitratorwhoarbitratedthe
disputethatis thesubjectof theseproceedings. Thethird respondent
is the Education Labour Relations Council, a bargaining council
whichis accreditedin termsof theLabour RelationsAct, 1995( the
Act ).Thefourth respondentis the govemingbody of SM Jhavary
School( theschool ).

The secondrespondentissuedan awardto theeffectthatthefailureby the
goveming body to recommendthe appellantfor appointmentto the post
of principal of the school constituted unfair discrimination against the
appellant and that the Department was liable for that failure. The
Departmentwas orderedto pay the appellantcompensationin an amount
of R100 000,00. The Departmentbrought an application in the Labour
Court to review and set aside that award. The appellant opposed the
application. The Labour Court reviewed the award and set it aside but
madeno orderas to costs. It subsequently grantedthe appellantleaveto
appealto this Court. This thenis theappealagainstthat judgement.



[3]

[4]

[5]

TheFacts

The appellant is employed by the Department of Education of the
Province of Kwa ZuluNatal as an educator at Burnwood Secondary
School. In 1997a postfor thepositionof principal of SM JhavarySchool
wasadvertised. The appellantappliedfor appointmentto thepost. OneMr

Persad,whowasalsoemployedasaneducator,alsoapplied.

Subsequently interviews were conductedby a committeecalled the Staff
Selection Committee ( the committee). The process used by the
committee in assessing candidates was to award them points. The
appellantand Mr Persadachievedan equal numberof points. This raised
thequestionof which oneof thetwo thecommitteeshould putforwardas
therecommendedcandidate.In termsof thecollectiveagreementreached
between the Departmentand various trade unions, including the South
AfricanDemocraticTeachersUnion, ( SADTU ) of whichtheappellant
is @ member, the committeewas requiredto sendits recommendationto
thegovemingbody of theschool. In tumthegovemingbody would send
its recommendation to the Head of the Department. After some
discussionsthecommitteedecidedto recommendtheappellant.

Onthe 5thJ une 1998thegovemingbody of theschool deliberatedon the
committee s recommendation. Some members of the goveming body

expressed the following concems about the committees



recommendation:-

(a)

(b)

(©)

(d)

(€)

thattheappellantwasa level 1 educatorwhichis anordinary
teacher as opposed to a head of a department or vice-
principal; it wasthoughtthat, for this reason,theeducatorsat

theschool mightnotaccepttheappellantasprincipal;

thata conflict of interestcould arisefor the appellantas his

wife wasalsoemployedattheschool;

that, as the appellant was an executive memberof SADTU
anda councillor of the African National Congressthis could
have a negative impact on the managementof the school
arisingoutof possiblefrequentabsencefromschool to attend

various meetingsconnectedwith thosepositions;

that the appellant lacked managerial experience and
expertisain schoolenvironment ;

that Mr Persad was a better candidate than the appellant
becausehe was a Head of Departmentand, for thatreason,
was consideredto havemanagerial experience; he was also
at the time acting in the post of principal of a secondary
school; Mr Persad was also considered to have

specialised qualifications.



[6]

[7]

[8]

Three members of the committee were also members of the goveming
body. In the light of the resistanceby some membersof the goveming
body to accepting the committee s recommendation of the appellantfor
the post, the three members of the goveming body who were also
membersof thecommitteehada caucusmeetingamongthemselves. This
meant that other members of the committee who were not part of the
govemingbody did not attendthe caucusmeeting. The threemembersof
thecommitteethenresolvedto replacetheappellantwith Mr Persadasthe

committee s recommendedcandidate.

Thereafterthe goveming body resolvedto recommendMr Persadto the
Departmentfor appointmentto the post. It then sent certain documents
relating to the matterto the Department. The resolution of the goveming
body recommending Mr Persad was intended to be among those
documents.However, as it tumedout, the resolution was not one of the
documentssent. The Departmentdid not appoint Mr Persad becauseat
thattimeit could only makean appointmenton the recommendation of
the goveming body which it had not receivedas yet. In due course Mr
Persad in any event withdrew his acceptance of the nomination for

appointment. The postremainedunfilled.

Refermalof thedisputeto conciliationandarbitration

The appellantfelt aggrieved- not by anything done or not done by the
Department- but by the goveming body s decision not to accept the

committee s first recommendationwhich was thathe be appointedto the
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post. The appellanttook theattitudethatthefailureby thegovemingbody
to acceptthe committee s initial recommendationthathe be appointedto
the postconstitutedan unfair labourpracticeas definedin item2(1)(a) of
Schedule7 of the Act which took theform of unfair discrimination. This
was a referenceto the definition of an unfair labour practicein item2(1)
(a) of theAct (with regardto unfair discrimination) as it readat thetime.
ltem2(1)(a)readthusatthetime
2. Residualunfairlabourpractice.

(1) For the purposesof this item, an unfair labour
practice means any unfair act or omission that
arises between an employer and an employee
involving-

(@) the unfair discrimination, either directly or
indirectly, againstan employeeon any arbitrary ground,
including, but not limited to race, gender, sex, ethnic or
social origin, colour, sexual orientation, age,

disability, religion, conscience, belief, political opinion,
culture,language,marital  statusor family responsibility
ltem 2(2)(a) definedemployeefor the purposesof item2(1)(a) to include

anapplicantfor employment.

The appellant referred to the third respondentfor conciliation a dispute
which he subsequently describedin theansweringaffidavitin the Labour
Courtproceedingsas arisingfrom thefailureoftheSchoolGoveming

Body of the SM Jhavary Primary School to recommend[him] for



appointmentastheprincipal .

[10] The secondrespondentwas appointedto conductthe conciliationprocess

[11]

to try and resolve the dispute. When the conciliation processfailed, an
oral agreementwas reachedbetweenthe appellantand the Departmentto
referthedisputeto thethird respondentfor arbitrationinsteadof it being
referred to the Labour Court for adjudication which is what would
ordinarily have occurred. They also agreed that the second respondent

would bethearbitrator.

The appellantand thefirst respondentagreedthatthe following werethe

secondrespondent s termsof reference,namely,:

(a)whether the process giving rise to the committees
recommendation of the appellant as its first choice for
appointment to the post of principal was procedurally and
substantivelyfair;

(b) whether the objections that were raised by the governing body when it

referred the matter back to the committee were fair, reasonable and
justifiable grounds for not accepting the committee S recommendation

of theappellant;

(c) whether the appellant was unfairly discriminated against when the
governing body did not accept the committee S recommendation

of theappellant.



[12]

As can be seenfrom the termsof reference, the second respondentwas
notcalleduponto inquireinto any conducton thepartof the Department.
In particularthe complaint of unfair discrimination was directedagainst
the goveming body s conductin not accepting the committee s initial

recommendationof theappellantfor appointmentto thepost.

The second respondent heard evidenceand in due course delivered an
arbitrationaward. He found thatthe processconductedby the committee
before it recommended the appellant was both substantively and
procedurally fair. He found further that the objections raised by the
goveming body against accepting the recommendationthat the appellant
should be appointed were not fair, reasonable and justifiable. In this
regardit is importantto highlightthefactthathedid notgiveany reasons
to supporthis conclusionthatthe concemsraisedby the govemingbody
were not fair, reasonableor justifiable. Also, he found thatthe appellant
was unfairly discriminatedagainstby the [govemingbody]in not
recommendingl him] to theDepartmentof Educationfor thepostof
principal . The second respondent said that for purposesof [his]
award [he would] base [his] finding solely on the arbitrary
discriminationagainst{ theappellant]lon thegroundsthathewasan
ANC councillorand an Executivememberof SADTU . He said that,
had this discrimination not taken place, the appellant would in all
likelihood have been appointed by the Department. The second
respondent also gave no reasons why he thought it constituted unfair
discrimination againstthe appellantfor the goveming body to think that

thepositionsheheldasan ANC councillorandasanexecutivecommittee
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member of SADTU were likely to require so much of his time for
meetingsthatthis mightimpactadversely on his functionsas principal if

hewasappointed.

As to relief, thesecondrespondentsaid thathis powerswereto determine

thedispute onterms]he]deemledlreasonableincludingtheordering
of reinstatementor compensation . In support of this statement he
referredto item4(1) of schedule7 to theAct. Item4(1) providesthatthe
Labour Court has the power to determine any dispute that has been
referred to it in terms of item 3 on terms it deems reasonable,
including, but not limited to, the ordering of reinstatement or
compensation . He said thatreinstatementdid not comeinto play in the
matter. He recordedthatthe Departmentmadethe pointthatthe selection
process was still incomplete as the goveming body still had to send
another recommendation to the Department- presumably because Mr
Persadhadwithdrawnhis acceptanceof thenominationfor thepost- and
until the goveming body had madea recommendation, the Department
couldnotmakeanappointment.

The secondrespondentexpressedtheview that, althoughthe behaviourof
membersof thegovemingbody hadleft muchto be desired,a reasonable
outcome of the dispute would not be Departimental intervention
resultingin theappointmentof [theappellantlto thepostof principal
of SM Jhavary Primary School . He gave no reason why that was
supposed to happen. One would have thought that the remedy of

appointmentwould have beenthe primary remedyin orderto addressa
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[16]

complaint of non - appointment if that complaint was found to be
justified. He indicatedthatin his view anappropriateremedywasto order
the paymentof compensation.He thensaid thatthe questionwas whether
he could orderthe Departmentto pay compensationto the appellant in
(sic) the strength of discrimination perpetrated by [the goveming
body] . He concluded that the Department was liable to pay
compensation to the appellant against whom the [goveming body]
[had]committedanactofunfairdiscrimination .

The second respondent then considered the question of the amount of
compensationhe could order.He decidedto orderthe Departmentto pay
anamountof R 100000, 00 ascompensationto theappellant.He said that
compensationneeded,in termsof item?2 of schedule7 to theAct, to be
fair and reasonable. He pointed out that the amount of compensation
should not be basedon purely patrimonial or actualloss and that
this was emphasisedin the judgementof the Labour Court in the case
Whiteheadv Woolworths(Pty)Ltd (1999)20IL) 2133(LC).He stated
that (o)ver and above financial loss the Labour Court had, in
Whitehead, takeninto accountthe actionsof the employerand the
natureoftheunfairlabourpractice .

The second respondent enumerated three factors which he took into
account

in comingto theamountof R 100000, 00. Thesewerethat:
(@) the appellanthad lost someincomeduring the past 2



yearsas a resultof not beingappointedto thepost and
thefactthathe hadbeenpromotedto thepositionof Headof
Departmentin 2000; he did not say what effect these two
factorshadon thecomputationof compensation;in regardto
this factorit is worth noting that the second respondentdid
notsay how muchtheincomewasthattheappellanthadlost
nor did he say how much his incomewent up by when he
wasappointedHeadof Departmentat thebeginningof 2000.

(b) the appellant had been in the employ of the Department for 25years and, from

(c)

all accounts, had been a loyal, conscientiousand dedicated
educator ; he also said that the appellant had beentreated
appallingly by the [goveming body] of SM) Primary
School ; the second respondent went on to say that the
appellant had been the victim of an incompetent,
dishonestand hypocritical [govemingbody] which was
tasked with the responsibility of managing a public
schoolonbehalfoftheDepartmentof Education ;

thatthe Departmenthadfailed to productivelyintervene,
therebybringingan endto an unnecessarilylongperiod
of professionaluncertaintyfor [theappellant] ; he went
ontosay: asl havealreadymentioned,theSA Schools
Act empowersthedepartimentto actagainsta [goveming
body] which is failingin its duties. This is particularly



pertinentsincethe Departmentseemsto be of the view
that the [goveming body] had been unlawfully
constituted .

Theappeal

Section33oftheArbitrationActor Section158(1)(g)oftheAct?
[17] Notwithstanding the contention advanced by Mr Stewart, who

appeared for the appellant, to the effect that the arbitration
conducted by the second respondentwas a privatearbitrationthe
awardof which could only be reviewedand setasidein termsof the
narrow groundsof reviewsetout in sec 33 of the ArbitrationAct,

1965(Act420f1965),1 haveno hesitationin findingthatthiswasnot
a private arbitration. This arbitration was conducted under the
auspicesof the third respondent. This is what the parties said in

paragraphs 4 of the founding affidavit and 51.1 and 51.2 of the
appellant s answeringaffidavit. Accordingly, the secondrespondent
was performingfunctionsin termsof the Act whenhe conductedthe
arbitration and issued the award. This meansthat the arbitration
proceedings,or, theawardissuedpursuantthereto,can be reviewed
under sec 158(1)(g) of the Act and is not confined to the narrow

1The grounds of review provided for in sec 33 are that:
(1) anymemberof anarbitrationtribunalhasmisconducted
himselfin relationto his dutiesasarbitrator; or
(2) anarbitratortribunalhascommittedanygrossirregularityin
theconductof thearbitrationproceedingsor hasexceededits
powers;or
(3) anawardhasbeenimproperlyobtained.



groundsset out in sec 33 of the Arbitration Act. In termsof sec
158(1)(gkheLabourCourtis givenpower,despitesec145, toreview
theperformanceor purportedperformanceof anyfunctionprovided
for in thisAct or anyactor omissionof any personor bodyin terms

ofthisActonanygroundsthatarepemissiblein law .

Themeritsoftheappeal
[18] The Department attacked the second respondents finding that the

Departmentwasliable for an actof unfair discriminationthatthe second

respondent found had been committed against the appellant by the
govemingbody of theschool. The Departmentcontendedthatthis finding
wasgrossly unreasonablewhenit is consideredthatthesecondrespondent
hadfound thatit was the goveming body and not the Departmentwhich

had committed the act of unfair discrimination, that the discrimination
contemplatedunderitem2(1)(a) can only be committedby an employer
to his own employeeand thatthe statutory provisionsrelied upon by the
second respondent to justify his conclusion were not applicable. It is

necessaryto considerandevaluatethe reasonsthatthe secondrespondent

gavefor thisfinding.

[19] The first reason that the second respondentadvancedin support of his
finding is thata govemingbody is a statutory body electedto govema
school. This does not say why the Department is liable and is,
accordingly, no reasonon which to basethefinding. A public school is
itself a juristic person. The fact thata goveming body govemsa school

doesnot and cannoton its own renderthe Departmentliable for theacts



[20]

[21]

[22]

of thegovemingbody.

Another reasonstatedby the secondrespondentis thatthe purposeof a
goveming body is to perform efficiently its functions in terms of the
Schools Act on behalf of a public school. If this statementis correct, not
only doesit not supportthe finding that the Departmentis liable for the
actions of the goveming body but instead it disproves that finding
becauseit says the goveming body acts on behalf of the school which
meansthat, in sucha case, sincea public school is a juristic personin its
own right, the school, and not theDepartment, is liable for the actions of
thegovemingbody.

The next reason that the second respondentgives is that one of the
functions of a goveming body is to participatein the processof
appointingeducators(section20) . He thensaysthata govemingbody
exercisesthis managerial duty on behalf of the Department . He
does not refer to any statutory provision in supportof this statement. If
anything, the statementcontradicts his earlier statementthata goveming
body performsits functions on behalf of the school . He also stated
thatsections 22 and 25 of the Schools Act enablethe Departmentto
takeactionagainsta govemingbodywhichis not performing . That
may be so but that does not meanthat the Departmentis liable for the

actionsof thegovemingbody.

It is clear from what| have said abovein relation to each one of the

reasons given by the second respondentthat | do not think that they
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provide any basis for the finding that he made. In my judgementthose
reasons leave his finding inexplicable. | now propose to consider the
submissionsmadeby Mr Stewartin defenceof the secondrespondent s
finding in order to determine whether there is anything in such

submissionsthatcandemonstratethatthefindingor awardis justifiable.

In his argumentbeforeus Mr Stewartmaintainedhis contentionthatthe
Departmentwasliablefor theconductof thegovemingbody andreferred
us to various sectionsof the South African Schools Act, 1996, (Act No.
84 0f 1996)( theSchoolsAct ) andof the Employmentof Educators

Act, 1998, (Act No. 76 of 1998) ( theEducatorsAct ). Mr Stewart s
submission seemsto have beenin responseto par 13 of the founding
affidavit where it was contendedon behalf of the Departmentthat for
conduct such as is contemplated in item 2(1)(@) must have been
perpetrated by the employer in order to ground a cause of action. Mr
Stewart concededthatthereis no expressstatutory provisionthatrenders
the Departmentliable for the acts or omissionsof a govemingbody. He
submittedthatthefunctionsperformedby a govemingbody arerelatedto
the employmentrelationshipand relateto educationand, becauseof that,
theDepartmentis liable. Mr Stewartreferredto sections1 (thedefinition
of employer), 3(1)(b), 3(4) and 6(1)(b) of the Employmentof Educators
Act, 1998 (Act No. 76 of 1998) in support of his submission that the
Departmentwas the appellant s employer. It is not necessary to quote
thesesections becauseit was not in disputebetweenthe partiesthatthe

appellant s employerwastheDepartment.



[24] Relying especially on the words arisesbetween in item 2(1)(a),Mr

[25]

Stewartfurthersubmittedthatthe perpetratorof theunfair labourpractice
upon which the appellant relied did not necessarily have to be the
employerof thevictimof such practice. He submittedthatit wasenough
if therewas someemploymentconnection.In this regardhereliedon the
decisionof thelndustrial Courtin Chamberof Minesof SouthAfricav

Councilof MiningUnions(1990)111L) 52(IC) andon thedecisionof

the Labour Court in Leonard Dingler Employee Representative

Councilv LeonardDingler(Pty)Ltd & Others(1998)19IL) 285LC
at300F - H for this contention.

In the Chambers of Mines case the unfair labour practice claim was
broughtto the Industrial Courtin termsof sec 46(9) of the now repealed
Labour Relations Act, 1956 ( the old Act ) by an employers

organisation, the Chamber of Mines, against a body of trade unions
representingemployeesemployedon various mines, namely, the Council
of Mining Unions. The definition of an unfair labour practice which
govemedthepositionatthetimeundertheold Act contemplatedthatboth
an employeeand an employer or their representatives could commitan
unfairlabourpractice.In thatcasethe Chamberof Mines complaintwas
thattheCouncil of Mining Unionswasrefusingto agreeto anamendment
of therulesof a pensionfund (which hadbeencreatedby both partiesfor
employees employed by members of the Chamber of Mines) which
precluded African, Indian and Coloured employees on racial grounds
from becoming membersof the fund. The Chamberof Mines contended

that the refusal of the Council of Mining Unions to agreeto such an
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amendmentconstituted an unfair labour practice. See (1990)111L) 52
(IC) ate0B - 61A.

At 69J-70A of its judgementin theChamberof Mines casethelndustrial
Court expressedthe view that it is nota requirementthatan unfair
labour practicewhichis directedat an employeeor employeesmust
be committedby their employerbut it can also be committedby a
third party outsidethis employmentrelationship providedthat the
labourpracticehastheeffectenvisagedby theunfair labourpractice
definition . This dictum appearsto support Mr Stewart s submission.
However, it was, firstly, obiter, and, secondly, erroneous. It was obiter
becausethe courtdid not haveto decidethatissuesincethethenexisting
definition of an unfair labour practice did contemplate that a
representativeof employeessuchas a tradeunion could commitan unfair
labour practice - not against employees - but against an employer of
employeeswho employed, amongothers, such union s members. Also
the Chamber of Mines complaint in that case was in effect that the
conduct of the Council of Mining Unions constituted an unfair labour
practicebecauseit maintainedor hadthe effectof maintainingtermsand
conditions of employmentthat constituted racial discrimination and an
unfair labour practice. The complaint was not that a third party had
committedan unfair labourpracticeagainsttheemployees.It wasthatthe
unfair labour practicehad beencommittedby a representativeof someof

theemployers employeesagainsttheemployers.

[27] Thedictumis erroneousbecauseneitheran employeeor a tradeunionnor
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an employer or employers organisation could bring an unfair labour
practice claim to the Industrial Court in the absenceof an employment
relationship betweenitself as claimantand the other party or wherethe
claim was broughtby a tradeunion or an employers organisation, then
between those represented by such organisations. The Industrial Court
would not have hadjurisdiction to entertainsuch a claim. The employer
or the employers organisation felt in its own right aggrieved by the
Council of Mining Unions conduct in not agreeing to its request to
amendthe rules of the pensionfund. The African, Indian and Coloured
employeescould also have felt aggrieved by the conduct of Council of
Mining Unions in not agreeing to the amendmentof the rules of the
pension fund. However, they could not bring an unfair labour practice
claim againstthe Council of Mining Unionsfor lack of any employment
relationshipbetweenthemselvesandthe Council of Mining Unions.

In the Leonard Dingler casean unfair labour practice claim was brought
to the Labour Court by employeesof Leonard Dingler (Pty) Ltd and by
theirunionor a bodyrepresentingthemagainstLeonardDingler(Pty) Ltd
and others in terms of item 3 of schedule 7 to the Act. The other
respondents were the Leonard Dingler (Pty)Ltd Pension Fund and
Leonard Dingler (Pty) Ltd ProvidentFund. At 300D - H of the Leonard
Dingler casethe Labour Court dealt with a concessionmade by counsel
for the employer that the act or omission that was, at the time,
contemplated by item 2(1)(a),which was allegedto constitute an unfair
labourpractice, did not needto havebeencommitted(or omitted?) by the
employer of the employeeconcemedbut thatit could be committedor
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omitted be someoneelse. The Labour Court emphasised the phrasein

item 2(1)(a) that refers to an unfair act or omission that arises
between an employer and an employee, and concluded that the
conductreferredto neednotbethatof theemployer.lt wentontosay: If

a third party s act or omission,involvingdiscriminationagainstan
employeearisesbetweenan employerand an employeetheelements
of an unfair labour practice, as contemplated in item 2(1)(a) of
schedule 7, are satisfied. This seems entirely appropriate in

discrimination cases, particularly where there is a close nexus
betweenthe employerand a third party as in this casewherethe
employerpartlyor totallymanagestheretirementbenefitfunds .

It is truethatthe abovepassagefrom the Leonard Dingler casesupports
the contentionadvancedby Mr Stewart.| wish to maketwo pointsabout
it. First, like the passagein the Chamberof Mines case, above, it was
obiter. There, as the Court itself said in the paragraph that comes
immediately after the above passage, the issue before the court was
whethertheconductof theemployerin interpretingandapplyingtherules
of the benefit fund and providentfund constitutedunfair discrimination,
andtherefore,an unfairlabourpractice.In otherwordsit wastheconduct
of theemployer- and not of a third party - thatthe employeesandtheir
representatives complained of as constituting an unfair labour practice.
Second, for thereasonsgivenabovein respectof the Chamberof Mines

case,| am, in any event, of the opinion thatthe dictumis, with respect,

erroneous.No reasonwasgivenwhy thephrase thatariseshetweenan



employerand an employee in item 2(1) should not be construedto
meanwhatit says,namely, thatthe unfairactoromission hasto arise
between parties which are employer and employee. That phrase
contemplates that the perpetrator and the victim of such unfair act or
omissionmustbe an employerandan employee. The phrase againstan
employeein item 2(1)(a) signifies that the victim of the unfair act or
omission mustbe an employee. It cannotbe an employer. It would have
beenunnecessaryto havethephrase againstanemployee in item2(1)
if the perpetrator of the unfair act or omission did not have to be the

employerof thevictimof suchunfairactor omission.

[30] If Mr Stewart s propositionandthedictain the Chamberof Mines and
Leonard Dingler s cases, quotedearlier, were correct, the employeesof
an employerwould thenbe ableto bring an unfair labour practiceclaim
against another entity which does not employ them and, probably,
employs other persons. The Industrial Court would have lacked
jurisdiction underthe old Act to entertain such a claim and the various
statutory dispute resolution fora under the current Act, including the
LabourCourtandthe CCMA, would lack jurisdictionto entertainsucha
claim under the Act. This would be because of the absence of an
employmentrelationship betweenthetwo partiesandbecause,in thecase
of item 2(1), the act or omission allegedto be unfair would not be one

that,asitem2(1) requires, arisesbetweeranemployerandemployee

- andtheunfairactwouldnotbe againstanemployee in sucha case.

[31] | notethat par (b) of item 2(1) refersto the unfair conductof the



employer..... whichis morespecific andclearerthanwasitem?2(1)(a)in
terms of specifying that the conduct concemedis that of the employer.
However,| do notthink thatthisis oneof thosesituationswhereit canbe
saidthatthefailureof thestatuteto beasexpressin item2(1)(a)asitisin
2(1)(b) meansthat in item 2(1)(b) it intended that there should be an
employeremployee relationship between the perpetrator of an unfair
labourpracticeandthevictimbutdid notintendthesamein item2(1)(a).
The history of this typeof legislation over decadeshas beenon the basis
that an unfair labour practice occurs between an employer and an
employeeor their representativesand that the disputeresolution fora do
not havejurisdictionif thereis no employer- employeerelationship. If

therewas any intention to deviatefrom this long - established position,

theAct wouldhavemadethatclearwhichit did notdo.

[32] Someof thesectionsin theSouthAfricanSchoolsAct, 1996(ActNo. 84
of 1996)thatMr Stewartreferredtoarel5, 21,20(10),37(b),60(1),60(4).Sec
15 providesthateverypublic schoolis a juristic personwith legal capacityto
performits functionsin termsof theSchoolsAct. Theargumentin thisregard
wasthattheexclusionof theliability of theStatein a casecoveredby sec20
meantthatno suchexclusionexistsin respectof casessuchasthisone.l donot
agree.In orderfor thatargumentto hold, theexclusionof theliability should
havereferredto thegovemingbodyandnota public school. Sec20(10)
providesthatthestateis notliablefor anyactor omissionby a public school
relatingto its contractualresponsibility astheemployerof staff employedas
educatorsadditionalto theestablishmentin termsof sec20(4)and(5). Sec21
relatesto thepowerof theHeadof Departmentto allocatefundsto a goveming
body.This doesnotonits own maketheDepartmentliablefor theconductof a
govemingbody.

[34] Sec60of theSchoolsAct reads:
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TheStateis liablefor anydamageor losscausedas a resultof
anyactor omissionin connectionwithany educationalactivity
conductedby a public schooland for whichsuchpublicschool
wouldhavebeenliablebutfortheprovisionsofthissection .

This provisioncannotassisttheappellant. The unfair discriminationfound
by the second respondentin this case- which we must assumein the
absenceof a challenge- was perpetratednot by the appellant s employer
(the Department, or, strictly speaking, the headof department)but by the
school s goveming body. Since neither the school, which is a juristic
person, nor its goveming body was the appellant s employer, neither of
themcould committhe unfair labour practicecomplainedof vis a vis the
appellant. Accordingly, neither of them could be held liable to the
appellant but for the provisions of s.60. That being so, there was no
liability which by statutoryextensionattachedto theState.

What the various sectionsshow is thatthe Schools Act makesprovision
for differentjuristic persons and functionariesto play differentroles in
relation to school education. They do not show that the Departmentis
liablefor theconductof govemingbodies. The fact that, for example,sec
19 containsprovisionswhich enablethe Head of Departmentto establish
programmesaimedat enhancingthe capacity of govemingbodiesandthe
factthatundersec22 theHeadof Departmentis givenpowerto intervene
in the business of a goveming body and withdraw one or more of its
functions if reasonable grounds exist to do so does not mean that the
Departmentis liable for the conduct of the goveming bodies. In the



[36]

[37]

circumstancesMr Stewart s reliance on the statutory provisions that he

relieduponcannotbesustained.

In his award the second respondent also referred to the contention
advanced by the Departmentthat it could not be held liable for the
goveming body s decision not to recommend the appellant for
appointmentbecausethe govemingbody was still expectedto makea
recommendationafter Mr Persadhad withdrawnhis acceptanceof the
nomination for appointmentto the post. What the Department was
seeking to convey with this contention was thatit was prematurefor
the appellantto complain and seek to be appointed or compensated
where the goveming body could still well recommendhim since Mr
Persadwas out of theracefor the post. This was not only a legitimate
contention but, in my view, a correct one becausethe appellant still
wantedto be appointedand he was still goingto be entitledto stayin
theracefor the postso that, if and whenthe govemingbody madea
recommendation, he would be available to be recommended. The
secondrespondentdid not deal with this contentionin his award. This

is very strangebecausehedid referto thecontention.

Dealing with this contentionwould haveforcedthe secondrespondentto
think the matterbefore him through very carefully becausethe question
would probably havearisenas to what would happen,if he orderedthat
the appellant be paid compensation but later the goveming body
recommendedhim for appointmentto the postandhe got appointed. The
fact thatthe secondrespondent s finding thatthe Departmentwas liable



[38]

[39]

was made in circumstances where the appellant could still be
recommendedby the goveming body and be appointed demonstrates, in

my view, how grossly unreasonablethesecondrespondent s decisionis.

Beforel concludethisjudgement,l wishto referto onematterof concem
aboutthesecondrespondent s award.In his awardthesecond respondent
severely criticisedthegovemingbody of theschool for its decisionnotto

recommendthe appellant for appointmentto the post. He accusedit of

having treated the appellant appallingly and of being incompetent,
dishonestandhypocritical . Describingany bodyin thesetermsis very
serious. An arbitratorshould not describeanybodyin theseterms unless
it is bothjustifiedandnecessaryto do so. In thosecases- hopefully rare-

wherethis is done, the personwho doesso should, at least, give reasons
for suchcriticisms. The secondrespondentdid notgivea singlereasonfor
describing the goveming body in these terms. | find this quite
unacceptable. There is nothing in the record to suggest that, when
membersof thegovemingbodytook theview thatMr Persadwasa better
candidate than the appellant, they were doing so for any reasons other
thanthattheyhonestly believedthatMr Persadwasa bettercandidate.As

will be shownbelow, the picturethatemergesfromtherecordis thatthe
goveming body had legitimate reasonsto justify at least some of their

concemsaboutrecommendingtheappellantfor thepost.

Someof the concemsthat had beenraised by the goveming body about
theappellantarethat:

(1) theappellantwasalevel 1 educator(anordinaryteacher)and



had no managerial experience whereas Mr Persad already
occupied a higher position, namely, that of a Head of

DepartmentwhichgaveMr Persadmanagerialexperience;

(2) Mr Persadwasactingin a positionof principal already- and
this in a secondary school whereas the appellant had not
actedin a principal s position and this gave Mr Persad, on
thefaceof it, managerial experiencewhich theappellantdid

nothave;

(3) Mr Persad had some specialised qualifications which the
appellantdid nothave.

[40] The secondrespondentdid not anywherein his award deal with any of
these concems of the goveming body about the appellant. If anyoneof
theseconcemswas legitimateandjustifiable, the fact thattherewere, or,
may have been, other concemsthat may not have been legitimateand
justifiable does not detractfrom the legitimacy and justifiability of some
of the concems. For example, the goveming body s concem that the
appellant had no managerial experience whereas Mr Persad had
Mmanagerial experience wasa legitimateandvalid concem.| sayall of this
notto dealwiththefinding by thesecondrespondentthattherewasunfair
discrimination becausethis Court is not called upon to deal with that
findingbutl dosoin orderto showhow unfairandunjustifiedthesecond
respondent was in describing the goveming body as dishonest,

incompetent and hypocritical and as having treated the appellant



appallingly. Members of a goveming in any school give their time and
skills to thegovemingbody andtheschool withoutany remuneration(sec
27(2) of theSA SchoolsAct) andl haveno doubt most,if notall, doso
outof a sensecivic duty. Becauseof this, unjustifiedcriticismof thiskind
is even more unacceptable. The second respondents conduct in
describingthe govemingbody as having treatedthe appellantappallingly
andas havingbeenincompetent,dishonestandhypocritical just becauseit
had reservations about recommending the appellant for the post and
recommendedMr Persad, is incomprehensible, wholly unjustifiable and

grossly unfairto thegovemingbody.

[41] 1 havenohesitationin comingtotheconclusionthatnotonlywasthe
Departmentnot liablefor the conductof the govemingbodyin not
recommending the appellant to the Departmentbut also that the
secondrespondent s findingto thecontrary waswholly withoutany
basisand wasgrosslyunreasonable.Grossunreasonablenesdss oneof
thegroundsof reviewpemissiblein lawand, therefore it appliesina
reviewthatis broughtundersec158(1)(g)of theAct. In thelightof
thistheCourta quowasijustifiedin settingthesecondrespondent s

awardaside.

[42] Inthepremisestheappealis dismissedwith costs.

Zondo)P



| agree.

ComrieAJA

| agree.

JappieAJA
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