IN THE LABOUR APPEAL COURT OF SOUTH AFRICA

HELD IN DURBAN

CaseNo:DA29/01

In theappealbetween:
TELKOM SALtd Appellant
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ST
P.RAJBUNSI 1" Respondent
COMMISSIONER A.DEYZEL 2“‘3I Respondent

COMMISSIONFOR CONCILIATION,

MEDIATION ANDARBITRATION e d Respondent
JUDGEMENT

ZONDOJP

Introduction

[1] After hearing argumentpresentedon the appellants behalf in

this matter, we dismissed the appeal but made no order as to



[2]

[3]

costsas it was not opposed. We indicatedthenthatthe reasons

for thatorderwouldfollow. Thesearethey.

The appellantappealedto this Court againsta judgementgiven
by the Labour Court in an application broughtby it to havea
certainarbitrationawardreviewedandsetaside. The awardhad
been issued by the second respondent, a commissioner
employed by the Commission for Conciliation, Mediation and
Arbitration, the third respondent, in a dispute between the
appellant and the first respondent. The dispute related to the
correct rate of pay applicable to the first respondent. The
arbitration award was in favour of the first respondent. The
Labour Court dismissedthe appellants review applicationand
Mmadeno orderas to costs. It subsequently grantedthe appellant
leaveto appealto this Court, hencethis appeal.

Thefacts

Prior to November1998the first respondentwas employedby
theappellantas a technicianin Umbilo, Durban.He fell intothe
C1 gradein termsof the Pattersengradingsystem.Althoughhe
was called a technician, in effect he was, as far as he was
concemed, a level C1 technical officer. He eamedR6 519, 25

per month which put him at R 78 230,00 per year. The next



[4]

[5]

gradeabovelevel C1 waslevel C2. The startingsalaryfor level
C2 wasR 86533,00peryear.

On the 29th May 1998 the appellant advertised two posts of
technical officer. One of these posts was a level C1 post
whereastheotheronewasa level C2 post. At thattimethepost

that the first respondentwas occupying was on level C1. The

closing datefor applicationswas the 12thjune 1998. The first
respondent submitted his application for the post within the
specified period. The first respondent was a member of the

CommunicationWorkersUnion.

On the 8th July 1998 the appellantand the union concludeda
collective agreementin termsof which level C1 and level C2
grades were abolished as grades and a new grade 8 was
establishedin which the employeeswho hadbeenon levels C1
and C2 prior to that now fell. In terms of a practice that had
become established between the appellant and the union,
collective agreements concluded between them came into
operationon thefirst day of the monthfollowing the monthin
which they were concluded. Accordingly the collective

agreement abolishing levels C1 and 2 and creating the new



[6]

[7]

grade8 cameinto operationonthe 1StAugust 1998.

Onthe 6th Augustthefirst respondentwasinformedthathe had

been shortdisted for an interview on the post. The interview

took placeon the 11th August 1998. During the interview the
issue of a salary rate for the post was not mentioned. Indeed,
neither the persons who conducted the interview nor the first
respondent were aware of the changes brought about by the
collectiveagreementin respectof levelsClandC2.

On the 3rOI November 1998 the first respondentwas informed
by way of an e-mail from a humanresourcesconsultantof the

appellantthathis application had beensuccessful. The position

was that of Technical officer (Telematies). On the 28th
December 1998 the first respondent was informed by the
appellants regional manager, humanresources, of his success
but he also informedhim thathis movefrom his positionto the
new position was a horizontal one in terms of the collective
agreementconcluded with the union and that, for that reason,
there would be no changein his salary. The first respondent

believedthatthesalarythathe should be paid onceappointedto



thenew positionwasthesalary ratethatattachedto the position

priorto thechangebroughtaboutby thecollectiveagreement.

[8] A disputearosebetweenthe appellantand the first respondent
on whetheror not thefirst respondentwas entitled to the level
C2 rateof pay or whetherhe was not entitledto any increaseat
all to his salary. The appellant took the attitude that the first
respondentwas notentitledto thehighersalary ratewhereasthe
first respondent maintained that he was entitled. The first
respondent contended that the appellants conductin denying
him the higher salary rate constitutedan unfair labour practice
as contemplatedby item 2(1)(b) of Schedule 7 to the Labour
RelationsAct, 1995 (Act no 66 of 1995)(AtheAct). Item 2(1)
(b) providesthat:-

(1) For the purposesof this item, an unfair labour

practice means any unfair act or omission that

arises between an employer and an employee,
involving-
(a) W
( b) theunfairconductoftheemployerrelatingtothe
promotion,demotionor trainingof anemployeeor relatingtothe
provisionof benefitstoanemployeél

(o) ¥
(d) ¥



Arbitrationproceedings

[9] The disputewas referredto arbitration. The second respondent
wasappointedto arbitratethedispute. The appellantdid not call
any witnesses. The first respondent testified and called a
witness as well. Ultimately the second respondent concluded
that the appellants conduct constituted an unfair labour
practice and found that the first respondentwas entitled to the
higher salary rate. He issued an award ordering the appellant
Ato remunerate[the first respondent] with effect from 7
Decemberl998onthesalarythathewouldhaveeamedhad
he beenon thelowestnotchof a gradeC2 positionprior to

Augustl998i.eona salaryofR 8653300perannumi]

Proceedingsin theLabourCourt

[10] The appellant was aggrieved by the second respondents
arbitrationaward. It broughtan applicationin the Labour Court
to have the award reviewed and set aside. As already stated
abovethe Labour Court dismissedthat application but granted
theappellantleaveto appealto this Court.

Theappeal



[11]
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In supportof its prayerfor the setting aside of the award, the
appellant relied on two grounds of review in its founding
affidavit. The onewasthattheawardwas not justifiablein that
therewas no rational connectionbetweenthe evidenceproperly
beforethe secondrespondentand his conclusion. The otherone
wasthatthesecondrespondentcommitteda grossirregularityin

the conduct of the proceedings Ain that he made certain
mistakes of law which resulted in his misconceiving the

nature of the enquiry and in so doing, denied a fair
hearingl]

In supportof the contentionthattheawardis notjustifiableand
that the second respondentcommitteda gross irregularity, the
appellant averredthat it was an expressterm of the collective
agreementthat personsin level C1 and C2 would retain their
salary and other benefits. The answerto this is that, assuming
that there was such an expressterm agreed, this did not mean
thata personwho was appointedto whatup to thenhadbeena
level C2 position and who had previously beenon a level C1
position hadto retainthe previoussalary despitetheincreasein
theresponsibilitiesor evendespitea changein thefunctions.On

the face of it what that meantis that the mere change from



levels C1 and C2 to grade 8 would not on its own entitle an
employee to a higher rate of pay. This was not the first
respondents circumstances. His situation was that a level C2
position was advertised at a time when, to everyoness
knowledge, it carried a higher salary rate than a level C1
positionwhich he occupiedatthetime, thatheappliedforit and
was interviewedand was not advisedof anythingdifferentuntil
after a decision had been taken that his application had been
successful. He was, therefore, not in the same position as the
other employeeswhosegradeschangedfromlevels C1 and C2
to grade8 withoutthemhaving applied for a position that paid
at a higher rate than their own and which at the time of

advertisementwasknownto carrya higher salaryrate.

[13] The second respondent concluded in his award that the
advertisement of the position constituted an offer which the
appellant subsequently accepted and, by implication, because
the offer was conveyed to the appellant at a time when the
position carried the higher salary, the first respondentwas, so
reasonedthe first respondent, entitled to the higher salary rate.
The second respondent was wrong to conclude that the
advertisement constituted an offer. The advertisement was

simply an invitation to do business. However, this does not



necessarily render his award reviewable. It is clear from the
secondrespondents awardthathis finding thatthe appellants
conduct constituted an unfair labour practice did not depend
entirely or evenmainly on his conclusionthattheadvertisement
constituted an offer. The reasonsfor the second respondents
finding appearin three paragraphsat page8 of his award. He
giveshis reasonsthus:-

In myviewtherespondent s actionsclearlyamounted
to unfair conduct relating to promotion. The
respondentadvertiseda positionat a higherlevelthan
that occupiedby the applicant. The applicantapplied
for that position and his application was successful.
The interview panel clearly had it in mind that the
applicantshouldbe appointedto a higherpositionand
that was what they recommended. Mr Meth in his
opening statementindicated that had it not beenfor
the restructuring of the grading systemthe applicant
would have beenappointedon the lowestlevel of C2.
How the regrading of the respondent’s salary
structureschangedthepositionwasnotexplained.The
agreementrelatingto therestructuringof thegrading
systemmadeprovisionthat personson gradeC1 and



C2 would retain their salary and other benefits. The
post was advertised prior to the restructuring of the
gradingsystemand at thetimetheideawasthatthe
successfulcandidatewouldreceivethesalaryandother
benefitsthata C2 received. There was no indication
that the restructuring of the grading systemhad any
effectonthelevelof thepostthattheapplicantapplied

for.

In my view faimessrequired the respondentto view
theapplicants positionasif he had beensuccessfulin
applyingto a C2 positionas at thetimeof theclosing
date for applications. Had the applicant been
successfulin applyingfor theadvertisedpositionprior
to 1 August 1998 his appointment to that position
would have been accompanied by a salary increase.
The position carried more responsibilities and
appointment to the position would have been a
promotion. The advertisement implied that the
appointmentwould be madeon the salary pertaining
toa levelC2 position.Therewasno evidenceasto why



thiswaschangedand whetherthepersonthatdecided
tochangethishadanyauthoritytodoso.

Mp Metn OLBUITTED Tnat TnE
OOWEPTICEMEVT WAC TO av o@pep Put
MEPEAY OV  IVIITATIOV. v W wew
NOWEWEP TNE OOWEPTICEUEVT AT (V  @AXT
av o@eep. TNE ATUAIXAVT OTOAIED @Op TNE
TOOITIOV OVd NE wao IVQPOPUEd TNAT nNE
WO0 OUXXEOOQUA. Tnat 1v HY WIEW aACO
EVIITAEd nNIYE TO PEXEIWE TNE NIYNEP
caAapy.]

[14] In my judgement the appellants contention that the second
respondents award is unjustifiable or that the second
respondent committed a gross irregularity in coming to the
conclusion that the appellant committed an unfair labour
practice is devoid of any merit. Accordingly, the Court a quo

wascorrectin dismissingtheapplication.

ZondoJP

| agree.



DavisAJA

| agree.
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