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X % 7 4 [11  One of the hallmarks of an enlightened egalitarian society is the right to freedom
W ; i . ; X ;
of religion.! However, respect for religious rights is not a confined absolute right;

1 See: Prince v President of the Law Society of the Cape of Good Hope [2002] ZACC 1; 2002 (2) SA
794; 2002 (3) BCLR 231 at para 49. See also: MEC for Education: KwaZulu-Natal and others v Pillay
(Pillay) [2007] ZACC 21; 2008 (1) SA 474 (CC) at paras 62 - 65.



like other rights, freedom of religion exists in the context of other

correspondingly important rights of others.? They coexist alongside statutory,‘s?:;"f.f-.k_

imperatives to eliminate unfair discrimination and to promote wbrant \‘*

diverse workplaces.® oy,
"“%r 4

[2] In this matter, the appellant appeals against the judgment of the c&,u‘t a qm
which held that the dismissal of the respondent was autompﬁéaﬂ%zurﬁatr in
terms of section 187(1)(f) of the Labour Relations Act‘oieLR%.) andgthat the
respondent had been unfairly discriminated against in tg{ms of q.ecﬁgn 6 of the
Employment Equity Act® (EEA) on the grounds of hIS mlagagus tenets and

ordered the respondent’s reinstatement with refrnspectlve effect.

; X " 4
1‘?';‘,. *.i), ,;'3
Condonation s AN

,l

[3] Before | deal with the merits, | deem tt expedlent to quickly dispose of the
condonation applications. The: appel}ant seeks condonation for the late filing of
the notice of appeal, power of aﬁpmey and the record of appeal, and seeks
reinstatement of its appliéat;bﬁ as tﬁé appeal has lapsed. Despite his serious
opposition on paper 1he mspomdent abandoned his opposition to the grant of
condonatlon ior the Pate fi llng of the appellant's power of attorney. The
responde:ﬁ I|lgevwse sought condonation for the late filing of his power of
attorney GEhls apphcatuon was rightly not opposed. Both applications were
accomi{ngly granted

’Q}“Slmualw the appellant's condonation application for the late filing of the notice
:T!»:..s_‘,of"uppeal and the record of appeal was not seriously contested during oral
~_argument. | also do not think much time should be spent on this issue. The
explanation is reasonable and the overall delay did not negatively affect the
prosecution of the appeal nor was it prejudicial to the respondent®

Nevertheless, litigants and representatives must be warned that holding them

2|d.

3 Employment Equity Act 55 of 1998 enjoins every employer to promote equal opportunity in the
workplace by eliminating unfair discrimination from any employment policy or practice, and to
demonstrate progress in diversifying the workplace so that previously disadvantaged groups are fully
represented and promoted.

4 Act 66 of 1995, as amended.

5Act 55 of 1998, as amended.

6 See: Steenkamp and Others v Edcon Limited [2019] ZACC 17; [2019] 11 BLLR 1189 (CC) at para 36.



to the court's rules and directions is not pedantry as they are pivotal in the
effective and efficient running of our courts’ operations. Thus, the trend that is
-emerging in disregarding this Court’s rules and practice directions will not be

countenanced.

Backaground facts

[5] The appellant operates in the hospitality industry as an international compahry
that also provides services in West, East and Southern Afnca In”2,015 ’!?aet
respondent approached Karen Terrell (Ms Terrell), the appellarft'gs Gfoup
Manager: Sales, for an employment opportunity with the agpeﬂ\gnt Based on
his Curriculum Vitae (CV), he was interviewed for thé&posm? of Marketmg
Manager: East Africa and Southern African Development'‘@omtmunity (SADC)
(Marketing Manager). Two interviews were condmted first with Ms Terrell and,
the second with Ms Beattie, the Group Sates d%iketmg Manager: Africa
who reported directly to Ms Terrell. Mﬁ! Beaft& \jv;g fesponmble for the entire
African market and was the line supefweor for the role of Marketing Manager
that the respondent was mtewmwed fot The respondent was successfully

recruited and commenceq on{xG Mgrch 2015.

[6] It is common cause that the;espondent s contract of employment states, inter
alia, that “... normal hours ofwork will be 08h30 to 17h00 Mondays to Fridays,
with an hourlor)unch I-fawever due to the nature of [appellant’s] business [the
responc&nt} Mﬂ be required to work longer hours from time to time without
add:(:onal mmrxensatron” Furthermore, the respondent employment contract

.Am@m&g\epb flexibility requirement clause which states that:

}(‘ln order to fully utilise manpower resources all employees are required to
= Ui perform work within their specific skills and capability level. To achieve this, you
will accept any training and be prepared and willing to move from job to job,
- both within and between departments. as the operational needs of the company
may require. The company shall at all times, have the discretion and right to
transfer you to work in any department or section as it deems necessary. You
may be required to perform various tasks in different departments during the
course of your shift. Should you refuse or fail to transfer and for work without a



[7]

[8]

[9]

valid and fair reason, the Company reserves the right to follow Its normal
disciplinary procedures.’

The respondent did not raise any challenges concerning the hours of work
and/or working days during his interviews. Pertinently, he did not mention any
impediment for him to attend to weekend work. Ms Beattie testified that she

no reason to doubt that the respondent was well capable of performing alth :
duties, including the weekend work. That is so because the requgded?&s%(z%
gave her the impression that he was conversant with the hosp;ta,llty;;ndusyy
and its demands for travelling and flexibility regarding workmgahours"} -t

\
.p_;h

On 7 May 2015, almost two months after commencnng his e;%%%ent the
respondent disclosed to Ms Terrell that he was a memher of the Seventh
Adventist Church and, therefore, he could nott 1ravel or attend events on the
Sabbath (commencing on sunset Fnday wLI Wt on Saturday). The
disclosure was prompted by the resp(mder‘rt’s recelpt of his reservation and
travel details to the Tourism Indaba an annwl trade show held in Durban.
According to the respondent, M§ Terrell 1@0)& no issue with the fact that he could
not work on the Sabbath and so dié Ms Beattie. The respondent did attend the
Tourism Indaba but only on Sunday and Monday.

Subsequently, the reooaqum did not attend events that took place on the

Sabbath. Acc;ardmg to me respondent, he did not sense any animosity from his

colleagues- »becauae of his religious tenets. In any event, he had never

expgnenceﬁ aw challenges with his observance of the Sabbath during the 12
saf his workmg life before joining the appellant.

s*v’

3;;[he gﬁpellant contends that it earnestly attempted to accommodate the
spondent by excusing him from work during the Sabbath for a period of about
' 6 months. However, it became unsustainable because Ms Beattie, who had to
step in most instances, endured substantial pressure which became

unbearable as her responsibilities increased.

In July 2016, the appellant initiated an incapacity inquiry against the
respondent. The outcome was that the respondent could not perform the role

of Marketing Manager based on the inherent requirements of the job. It was



recommended that he be given the option to take up alternative work which
would not require him to work on the Sabbath. The appellant consequently
offered the respondent the position of Co-ordinator: International Sales. The ,}{
offer was declined as the respondent found it unreasonable since it meant& Ty,

salary reduction of almost 45% of what he was earning as a Marke’tmg*

; ?“r\
Manager. The appellant terminated the respondent's employment wnthﬁ“gﬁ%
from 11 September 2016. “ Y »
-
t._t'( i)% -!1
In the court a quo ‘,:
i":"’ ) \,‘\- >

[12] The Respondent challenged his dismissal as automati’qally urﬁ‘splr in terms of
section 187(1)(f) of the LRA. Following a failed conciliation"atthe Commission
for Conciliation, Mediation and Arbitration ( CCMA},\ he referred the dispute that
served before the court a quo. The scop& of GSM for determination was
narrowed by the parties’ responses i compftance wnth clause 10.4.2.3 of the
Labour Court Practice Manual’ and, pqﬁnengy as follows:

‘181 The Applicant,m_teﬁgﬁ*that his dismissal is automatically unfair on the
following bagis: ‘

18.1.1 Yhe Reapundent's conduct in electing to dismiss the Applicant
duo to the fact that he i1s a member of the Seventh Adventist
z Church religion, constitutes a discriminatory dismissal within the
N “meaning of Section 187(1)(f) of the LRA.

) &
ﬁ”"“’fﬁ. \
k85 The Respondent's answer thereto: The Respondent concedes that

';‘3@- R ; vf" there was discrimination but that such discrimination was fair.’

seriously contested. The whole enquiry turned on the appellant’s defence that
the dismissal was not automatically unfair because it was an inherent

requirement of the role of Marketing Manager to perform weekend work. The

7 Practice Manual of the Labour Court of South Africa, effective 2 April 2013 (repealed).
8 See: National Union of Metalworkers of SA and others v Aveng Trident Steel (A Division of Aveng
Africa (Ply) Ltd) and another[2020] ZACC 23; (2021) 42 ILJ 67 (CC) at paras 69 - 98.



appellant, in addition, contended that it attempted to accommodate the

respondent to the point of undue hardship.

[14] The respondent, on the other hand, was adamant that his employment contract
did not explicitly state that weekend work was an inherent requirement of hisg&\%
job. Yet, he did not have any problem with travelling and performing wee&gr *®
work to the extent that they were not taking place on the Sabbath. To mn?w
incapacity allegation did not make sense because his performance t{ack réc.ord’
and the accolades he had received for reaching his sales targets alluded to me
fact that his religious tenets did not negatively impact h|s capacny tégperform

his duties. ) -

[15] The court a quo found that “it was common cause’ that thézénpag;lmeni contract
did not explicitly state that the weekend WQrk constitutes an inherent
requirement of the job of Market Manager». Z[hus, tﬁe appellant failed to
demonstrate that the weekend work ww ratnonally connected to the
performance of the job to pass the mherent reqwrement test. It went further to
consider the issue of reasonable aceommodation and found that the appellant
failed to demonstrate thaﬁrwas mpossuble to accommodate the respondent
without imposing undue hqrdshup on its operations. Accordingly, it upheld the
respondent’s automahc&uy wunfair  dismissal claim and ordered his

reinstatement.
In this Court *1:,-:.: ¥ o

[16] In th‘ﬁa‘Courf* the matter was likewise argued on the basis that the appellant
“"con es-*!ﬁe prima facie discrimination and that it is the proximate cause for
d e re ondent’s dismissal. The appellant, however, impugns the automatically

%;_Q nfair dismissal claim and invokes the section 187(2)(a) defence. This narrow
x’)v—gpproach is consistent with the concession made by the appellant in the pre-

<

-‘;;" “ trial minute and was confirmed by its counsel at the hearing of the matter.

’ WJ [17] The appellant assails the judgment of the court a quo on two main grounds.

Firstly, whether the court a quo erred in concluding that weekend work did not
constitute an inherent requirement of the job of Marketing Manager simply
because the respondent’s employment contract and the internal vacancy



v/

[18]

[19]

advice did not specifically mention same. Secondly, whether the court a quo
erred in conflating the defence of reasonable accommodation with the inherent
requirement and resultantly finding that the appellant failed to reasonably

accommodate the respondent.

Section 187(1)(f) of the LRA provides:

(1)  Adismissal is automatically unfair if ... the reason for the dismissatis —

(f) that ... the employer unfairly discrimin mployee,

directly or indirectly, on any arbitrary luding, but not

limited to... religion, conscie
While section 187(2)(a) provides that: ‘

2)  Despite subsection ()(BE 4

confronted with a : 'omatilly unfair dismissai on the grounds of

religion, sucgii t the test for whether the requirement is inherent as

follows:

performance of the job is essentially a proportionality enquiry.
Considering the exceptional nature of the defence, the requirement
must be strictly construed. A mere legitimate commercial rationale will
not be enough. In general, the requirement must be rationally
connected to the performance of the job. This means that the
requirement should have been adopted in a genuine and good faith
belief that it was necessary to the fulfilment of a legitimate work-related
purpose and must be reasonably necessary to the accomplishment of

that purpose.

9[2018] ZALAC 30; (2019) 40 ILJ 326 (LAC) at paras 37 — 38.
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[38] However. even if that is shown, the enquiry does not end there. In

addition, the employer bears the burden of proving that it is impossible

to accommodate the individual employee without imposing undue

hardship or insurmountable operational difficulty. [Own emphasis] @

Was the requirement to work over the weekends inherent or necessary @[

C
e

fulfilment of a legitimate work-related purpose? *

[20] Since the appellant invoked the section 187(2)(a) defence\n&the qu?stlon is
whether weekend work constituted an indispensable amnbute whu;{a, pertained
to an inescapable way to the performing of a job necessnry for the fulfilment of
a legitimate work-related purpose.’® The respondent persnsts in reliance on the

terms of his employment contract, conte,gglng ‘that he had no contractual

obligation to perform weekend work s}iﬁncé{“'j:g!t; i ?‘yment contract did not

explicitly stipulate same.

[21] Furthermore, the respondent.véprfitéiids- ‘lhattms matter does not concern the
interpretation of a contract;’but iﬁiﬁucates the sanctity of contracts. As such, the
appellant impermissibly soek‘to read in that which is not there or is attempting
to re-write the terms of !helr ocmtract | disagree. There are divergent views on
the meanlng of the provisnons in the respondent’s employment contract and that
necessnatad thelnterpretatuon of the impugned clauses. Thus, the respondent's
reliance” Qn ﬁeadlca 231 CC and Others v Trustees for the time being of the
Oremn Trusr and Others!" is misplaced.
gy W

[22] :The \“@I:IO;‘IS of interpretation of legal documents have crystallised.

4 :&ﬂ Qmﬂﬁssence is the contextual and purposive methods of construction,

"s@j" nbnsnstent with the Constitution.'2 It follows, as correctly contended by the

“:%{ 2"*@» i appellant that the test in question is not formalistic and as such, labelling or
w, -

‘7&

Y

&

failing to label a requirement as “inherent” in a job description or advertisement
would not automatically render it so nor does it mean it was not so. Aformalistic

and restrictive construction of the words in a contract without regard to the

10 |d at para 36.

11 [2020] ZACC 13; 2020 (5) SA 247 (CC); 2020 (9) BCLR 1098 (CC).

12 Natal Joint Municipal Pension Fund v Endumeni Municipality [2012] ZASCA 13; 2012 (4) SA 593
(SCA) (Endumeni) at para 18. See also: Bothma- Batho Transport (Edms) Bpk v S Bothma & Seun
Transport [2013] ZASCA 176; [2014] 1 All SA517 (SCA); 2014 (2) SA 494 (SCA) at para 12.

\“,
v



context is undesirable.’> The parties' subsequent conduct in relation to the

contract is also an important consideration in the process of contextual analysis, Py
which is the objective determination of the contracting parties’ apparent 4%,
common intention.™ For this reason, the respondent’s denial of flexibility in j\
interpretation of the terms of his employment contract is untenable aﬁuﬁ‘ﬂ-

perceptibly unbusiness like and would lead to absurdity.'® - *ﬂa?:;‘\l‘\*?e%,

&
L

[23] A sensible construction of the respondent’s employment comract @mﬂda@nly
lead to a conclusion that, since he was required to work Ionger hours from time
to time without compensation, he knew or ought to have known that he would
be expected to work even over weekends. Markedly, the;{’ggaondent readily
conceded during his cross-examination that it v'vas essential for the Marketing

Manager to attend trade shows, a responsitﬁlﬁy he also mentioned in his CV.

[24] Moreover, the internal vacancy, as pb wecﬂcat:on for the role, objectively
states that the Marketing Manager was mquutd to travel to various international
and local trade shows and needed to have maximum flexibility for such travel.
Whichever way one lookz at the roh of the Marketing Manager, it is clear that
underpinning the employment relationship is flexibility — a point conceded by

the respondent as exphcatly articulated in the internal vacancy.

[25] Despite thc respondent’s bald denial that he was taken through the internal
vacancy durh-@ his interview, the court a quo duly accepted that he might have
been“aware of this document; but opined that it did not assist the appellant's

B case Thamannot be correct because the internal vacancy indicated objectively
o~ 1hat thq Marketing Manager was required to travel to various international and
3‘1ocal trade shows and needed to have maximum flexibility for such travel. It is

. 'i‘_&_g,,,,also not correct, as found by the court a quo, that it was not the respondent's

duty to attend trade shows, as the objective facts clearly show that this was
intricately linked to the fulfilment of his job. As well, it is clear from the evidence
that leaving business cards without showing face would not have sufficed.

13 1d.

14 See Yardley v Watson and Another (Yardley) (6717/2016) [2016] ZAWCHC 146 (28 October 2016)
at paras 14 - 16.

5 Endumeni supra fn 12.



10

[26] That being the case, the appellant successfully showed that the respondent’s

weekend duties, including attending trade shows, constitute a legitimate '

commercial rationale; and, contrary to the court a quo’s finding, they are also ,{f '
reasonably connected to the fulfilment of a work-related purpose to pass t ‘
first leg of the inherent requirement test. ="¢ ﬁf;ﬁ -

Did the court a quo conflate the defence of reasonable accommodation with mh Vi‘“

Jjob requirement in its finding the appellant failed to reasonably am e

respondent? #

a5
w5t

A 18

[27] The appellant criticises the court as a quo of conflating the defehce of inherent
job requirements with reasonable accommodatlon It contémrs that once it is
accepted that the employee could not perfonzn in terms of the inherent
requirement of the job and that the posrtlon‘ ceuld nqt ‘be adapted, that is the
end of the enquiry. To buttress the contenhon rellance is placed on the
Constitutional Court (CC) judgmen( in Damons v City of Cape Town'®

(Damons).

[28] Of course, | accept that'in M'EC Jh: Education: Kwazulu-Natal and others v
Pillay’” the CC, in. the ma;arlty judgment penned by Langa CJ, cautioned
against reducing the 'est fordaimess of a discriminatory standard to a test for
reasonable:pcommodat.non. Even so, it was acknowledged that:

b -

O 1’--(_:"\,

Egre‘_fmay be circumstances where fairness requires a reasonable

ccomodatnon while in other circumstances it may require more or less. or

K s‘m gmlng completely different. It will depend on the nature of the case and the

"ﬁature of the interests involved. Two factors seem particularly relevant. First,

;i

= reasonable accommodation is most appropriate where, as in this case,
discrimination arises from a rule or practice that is neutral on its face and is
designed to serve a valuable purpose, but which nevertheless has a

marginalising effect on certain portions of society. Second. the principle is

particularly appropriate in specific localised contexts, such as an individual

workplace or school, where a reasonable balance between conflicting interests

may more easily be struck.’’® [Own emphasis]

16 [2022] ZACC 13; (2022) 43 ILJ 1549 (CC) at para 143.
7 Pillay supra fn 1 at para 77.
18 1d at para 78.



[29]

(30]

"

It follows that, understood in its proper context and in line with the principle
articulated above, fairness did not require a reasonable accommodation in
Damons. That is so because what served before the CC in Damons was a

scenario where the employee could not meet the inherent requirements of a job.A
as a firefighter because of injury-related incapacity. The employer's negatlgm'
the duty to accommodate the employee was upheld because it wou}d

meant that a new position had to be created; an unreasonable bu.l:den on: ‘ghei
employer. Notwithstanding, given the peculiar facts in the presam msf‘agces it
cannot be said that fairness did not require reasonable accommodatlon

Therefore, the appellant’s construction of the majority _yemsmn-*mhﬂamons is

untenable.

Instructively, TFD Network introduced a two- pronged approach that is based on
the judgment of the Canadian Supreme Com‘t (()SC)??ant;sh Columbia (Public
Service Employee Relations Commu;s/on) \m BCGSEU’9 (BCGSEU). In that
case, the CSC introduced a unlted Woach in dealing with both direct and
indirect discrimination claims brought ﬂﬂder the human rights legislation.
Pertinently, the CSC mtr@;fumd L 1 three-step test for determining whether a
prima facie dlscnmmatory .s;andard is a bona fide occupational requirement
(BFOR), stating thé‘{-"tdijusﬂ‘fy the impugned standard, the employer must
establish, on the balange of probabilities:

‘@) % thet e employer adopted the standard for a purpose rationally
ébnnected to the performance of the job;

) R (e that the employer adopted the particular standard in an honest and
good faith belief that it was necessary to the fulfilment of that legitimate

n work-related purpose; and

3) that the standard is reasonably necessary to the accomplishment of that

legitimate work-related purpose. To show that the standard is

reasonably necessary, it must be demonstrated that it is impossible to

accommodate individual employees sharing the characteristics of the

911999] 3 SCR 3.
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claimant without imposing undue hardship upon the employer.’?® [Own

emphasis]

[31] TFD Network markedly endorsed the third step in the BCGSEU test
second leg of our inquiry which entails that, even though the impugned stqndcéﬁ“ —
‘pursued a legitimate commercial rationale adopted in a genuine bellef fﬁg%
was necessary for the fulfilment of a legitimate work-related MS&.;% ‘ﬁge]
justification ultimately does not withstand scrutiny” 2! The employer \ ! ust still
show that no further accommodation was possible w!ﬁout | g undue
hardship to successfully invoke the section 187(2)(a) defénce to%ﬁhe prima facie

case of discrimination.??

',, .

[32] The purposive approach to the duty to accoMmdathspoused in TFD Network
derives from the long-established axuom of sf;g;utory mterpretatlon holding that
legislation should be construed in the manner which best achieves their
purposes. This axiom was recemly underscored by the CC in Regenesys
Management (Pty) Ltd t/qﬁegeag_sys v llunga and others?3, where the Court
referred, with approval,s, to, .':;Invé'sj‘"t‘igating Directorate: Serious Economic
Offences v Hyundai Motc;k~- Distributors (Pty) Ltd: In re Hyundai Motor
Distributors (Pty) Ltd v sm/t N.0.24 where it was observed that:

‘Thetwrgcnqnd objects of the Constitution find expression in section 1, which

\ Iays*out‘the fundamental values which the Constitution is designed to achieve.

\ |he anstltutlon requires that judicial officers read legislation, where possible,

) Jn wavs which give effect to its fundamental values. Consistently with this. when

\‘j_he constitutionality of legislation is in issue, they are under a duty to examine
A " the objects and purport of an Act and to read the provisions of the legislation.
y ' so far as is possible, in conformity with the Constitution.’?® [Own emphasis]

'37‘ 43»-“‘» v
&a [33] Therefore, the censure against the court a quo is without merit. The enquiry into

% reasonable accommodation was prudently undertaken as an alternative to the

@

2 |d at para 53.

21 TFD Network supra fn 9 at para 43.

221d at para 38.

23[2024] ZACC 8; 2024 (7) BCLR 901 (CC); [2024] 8 BLLR 777 (CC); (2024) 45 I1LJ 1723 (CC) at para
61.

24 12000] ZACC 12; 2000 (10) BCLR 1079 (CC); 2001 (1) SA 545 (CC).

% |d at para 22.
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[34] That then takes me to the second leg of the enquiry which _l,s‘wheiher
appellant could have accommodated the respondent’s rellglous tengk wit
imposing undue hardship or insurmountable operq;ioﬁal ‘@ﬁ"\ gﬁy. TFD

Networks tells us that the duty of reasonable accommodation @posed on the

out

employer is one of madification or adjustment to a;}ébv‘f-"'éir the working
environment that will enable an employee opemtlng under the constraining
tenets of his religion to continue to partncnpato or advance in employment.?®
Likewise, the evidentiary burden of st;owung ul\due hardshlp by non-compliance
with the inherent requurement is qath&?ppel;ent 27

[35] The appellant contends thatthe rmondent's inability to perform weekend work
affected the general efferﬂve mnnmg of its operations. Ms Beattie testified that
to accommodate the rospondents religious tenets, she had to step in and
perform the respondents“c'i.l}tles over the weekends. She, however, could not
continue to step in for the respondent because she had a bigger focus and

respons%illltyas the appellant’s Africa division was growing substantially.

[36] 'Qheabove goncerns led to the incapacity hearing on 21 July 2016. The
allegaﬁons that were levelled against the respondent were, inter alia, as follows:

&-'h

~ '

S 7

3 ke o
<l

N

2 TFD Network supra fn 9 at para 48. In BCGSEU at para 65, it was held that, in determining how to
accommodate individual differences, the following questions may be asked:

‘(@) Has the employer investigated alternative approaches that do not have a discriminatory effect,
such as individual testing against a more individually sensitive standard?

(b) If alternative standards were investigated and found to be capable of fulfilling the employer's
purpose, why were they not implemented?

(c) Is it necessary to have all employees meet the single standard for the employer to accomplish
its legitimate purpose or could standards reflective of group or individual differences and
capabilities be established?

(d) Is there a way to do the job that is less discriminatory while still accomplishing the employer's
legitimate purpose?

(e) Is the standard properly designed to ensure that the desired qualification is met without placing
an undue burden on those to whom the standard applies?

(f) Have other parties who are obliged to assist in the search for possible accommaodation fulfilled
their roles?'

27 |d at para 49.
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1.1 The crux of Sun International's complaint against you is that you, as a
Market Manager: SADC are incapable of performing your duties in line
with your job requirements and Sun International's business objectives.

1.2  As a result of your incapacity, you have failed to attend host events §¢{

organised over the weekend, resulting in your line manager g{.s‘ «
associates hosting and attending the events. The following are- ﬁome,.,
examples of events you failed to attend: '

1.2.1 Indaba event May 2015;
1.2.2 Spotlight Workshop in Kenya - June 2015;.

1.2.3 Zambia Travel Expo 21 to 23 May 2015 Royai;@.ivingstone had
to represent Sl as the event was over a Wé“ékénd;

1.2.4 SAT Mozambique actwaﬁm 30 33 Mwy 2015;
1.2.5 Hosting Mozamb;que Medla on 31 July 2015; and

126 Travelshop."?’A'educ':ﬂjgﬁal with SSA Kenya 4-6 September
2015. gmp |

1.3  Your in_p_apa:cw'tﬂo perform your duties has placed unnecessary
pressure andburden on your line manager to stand in for you for events
_organised- over weekends. This has become disruptive and is not
 beneficial to Sun International.’

[37]1 1t is“._g_ommaﬂ”t:&_lse that the allegations of incapacity pertain only to the above-
meg;ntlohed eyénts. The respondent challenged the veracity of these allegations.

[381 He teéjf ed that the Indaba Trade Show in May 2015 commenced formally on
, '”‘-Eaturday and finished on Monday. He was able to attend the Sunday and
"‘"‘:-\-_..‘..'Monday sessions. He denied that his absence during Sabbath placed an undue

hardship on the appellant because 13 staff members attended the event,
including Ms Beattie. Therefore, he was adamant that the charge sheet
incorrectly reflected that he did not attend this event, a concession duly made
by Ms Beattie.
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[39] Ms Beattie conceded further that the Spotlight Workshop in Kenya is a business
workshop that was normally held during the week’s normal working hours.
Contrary to Ms Beattie's evidence, the respondent did attend this workshop in
2015. The respondent denied that there were events that were organised to szﬁ
take place on Saturday. The programme for this event, albeit for 2016, shows

i

up. It is not in dispute that no one attended this event in 2016 becwseﬁ
o \°©
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o
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that the business meetings with clients were incorporated into the weekdayfime-;

budgetary constraints.

[40] As regards the Zambia Travel Expo, the respondent testified tlﬁat it cor?'né_noed
on 18 May 2015 and ended on 23 May 2015. Ms Beattlg sent hmmvnte on
18 May 2015, stating that:

‘| only received this today. | know ‘that it Is-@ bit late... this week, would have
been great to have attended. Please find out rr{are_ghd make sure we are on
the invitee list for this and other Zambiari-iait&"thaf’they do.’

\

Yet, her evidence was that the respondem couﬁ not attend this event because
of his unavailability during the &abbmh

[41] Ms Beattie testified that #’fe reSporﬂent failed to attend the SAT Mozambique
activation on Saturday and_left the appellant’'s space standing empty and
unmanned. The respcmdent disputed this allegation and showed through his
itinerary thatsthis eventitook place on Sunday, 31 May 2015 and ended on
Thursday, 2,June:2015. He denied that there was ever an event on Saturday,
30 May .2..2'615" o him, the alleged Saturday event was fabricated to taint his
_u;;tegr?tg and ‘legacy. Curiously, Ms Beattie conceded that she did attend this

event

442} "Ihé*’respondent refuted the allegation that he deliberately failed to host
_.{_"ZMozambique media on 31 July 2015 as he was attending to the business of the
appellant in Botswana. This evidence was not refuted. Yet Ms Beattie refused

to accept that the respondent could be in two places at that same time.

[43] The nub of the respondent’'s defence was that in 2015, he managed to attend
all the trade shows on Sundays and successfully scheduled his business
engagements from Sunday to Friday before sunset. He was adamant that the
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accolade for his outstanding performance was a clear indication that his
observance of the Sabbath had no bearing on his overall performance. Hence,
he refuted the finding that he was incapacitated to fulfil the inherent requirement
of his job and found the alternative position he was offered unreasonable. A

[44] Indeed, performance management should not be conflated with the mcapac;r[‘h N\
process. The incapacity enquiry dealt with the operational challenges hromtgr“ oy
about by the respondent’s alleged inability to perform weekend work;, Therem;e
the appellant is correct in its contention that the court a quo mmsﬁ'ued ﬁae
true nature of the inquiry in finding that the appellant pun:shed the reapondent
by hauling him to an incapacity enquiry for poor perfonnance wheh, on the
common cause facts, he was a good performer. Nonetheless, thfp respondent’s
good performance is one of the considerations in determinir’iQ‘ whether he could

have been reasonably accommodated.

[45] It must be recalled that an enquiry intﬁ‘feaséhéﬁl:é:'éccommodation is context-
specific. Contrary to the appellant s eonfmntron in my view, TFD Network finds
application in this instance. Smilarly, in thﬁ case, there is no cogent evidence
to support the appe[lant,s cmtentlon that it had tried to accommodate the
respondent up to the point Qf_l‘iardshlp. Ms Beattie’'s evidence that her increased
portfolio made it rmposs&ale b continue to accommodate the respondent is

purely anecdotal; andfg#brst Still, is beset by inconsistencies.

[46] Ms Beattue&kdm explain why the incapacity hearing in July 2016 was only
limited to':ﬂw\e'\wnts that took place from May 2015 to September 2015. She
meded tha»t there was no evidence on record referring to the events between
September 2015 and July 2016. It is also instructive that, in terms of the pre-

% tﬁu: mfnute the enquiry was limited to the allegations pertaining to the events

;;gnat took place between May 2015 to September 2015. At stake is the

¥ proportional assessment of competing interests and to the extent that the
appellant's defence rests on factual considerations, it had to place the requisite
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factual material before the court a guo.?® Failure to do so in this instance is

fateful.

[47] While it is accepted that the trade shows are important, it is not controvess al

[48] There is also no evidence that the appellant explored other optid??s that are less
discriminatory while still accomplishing its Iegitimate purpoée like stand-in
arrangements with the other colleagues, other than Ms Beame Yet, Mr Kashiku
gave an impression that their team, superwsed @y Ms Beattie, was willing to
help each other, a sentiment echoed by the rbspondent The respondent was
the only person who observed the. Sabbath n ‘his team. Besides, Mr Kashiku
was duly accommodated to ohseWe his' rellglous tenets as a Muslim even

during trade shows even ‘Ehough it was not for the whole day. 29

[49] Even if the impact of &'ccommodating the respondent on Ms Beattie is pertinent,
there is no evudence that such an impact had ramifications on the appellant's
business pperaﬁons Werst still, to offer the respondent a position that meant
an almost, 5@% salary reduction cannot constitute reasonable accommodation.
The fact that the respondent had a good performance track record cannot be
»fgncxed M, therefore cannot be overstated that an inflexible application of a

% standard that compels the employee to choose between his convictions and his

:"‘.. Jcareer where non-compliance would have little or no ramifications to the

_I.«employer s business cannot be countenanced.*

28 See: Moise v Greater Germiston Transitional Local Council: Minister of Justice and Constitutional
Development Intervening (Women'’s Legal Centre as amicus curiae) [2001] ZACC 21; 2001 (4) SA 491
(CC); 2001 (8) BCLR 765 (CC) at para 18.

2 See: TFD Network supra fn 9 at para 43.

% |d at para 38; see also Department of Correctional Services and Another v Police and Prisons Civil
Rights Union (POPCRU) and others [2013] ZASCA 40; (2013) 34 ILJ 1375 (SCA); [2013] 7 BLLR 639
(SCA\) at para 25; Groff v. DeJoy, 600 U.S. 447 (2023).
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Conclusion

[50]

Relief

[51]

[52]

was not an inherent requirement of the respondent’'s job. However, the

On all of the evidence, the court a quo erred in its finding that weekend work K

conclusion the court a quo came to that the appellant failed to show that it catﬁE“
not accommodate the respondent without imposing undue hardshlp ono

business operations is unassailable. Therefore, the appeliant unsuccess%;jlyv

invoked the section 187(2)(a) defence to a claim of autqma&aw

dismissal. "
# o ;'::"x:':;‘-r_ )

<

&
&
=8
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Even though restatement is a primary remedy, the appellant contends that the
court a quo erred in ordering reinstatement’ because the position of Marketing
Manager no longer exists. This was supportedb!y the unrefuted evidence of Ms
Beattie and Mr Kashiku who both tsstlﬁed thatthere was a restructuring that
resulted in consolidation of roles an¢ dovng zway with the role of the Marketing
Manager and was acknowbdgad by the court a quo. Yet, the court a quo
incorrectly found that there was no evidence before it that the appellant would
not be in a position tawplace;the respondent in his former position when he
observes the Sabbath ¥ithout undue hardship on it

Section 1 93_(2_).(.1::)‘& the LRA which provides that:

% (2) Th‘e Labour Court or the arbitrator must require the employer to re-

')"{i‘nstate or re-employ the employee unless —

(c) it is not reasconably practicable for the employer to reinstate or

re-employ the employee...’

The phrase “not reasonably practicable” in section 193(2)(c) refers to the notion
of feasibility.3! In this case, it is clear that it is not pragmatically possible to

reinstate the respondent as his job no longer exists.32 Section 194(3) of the LRA

31 See: Xstrata South Africa (Pty) Ltd (Lydenburg Alloy Works) v National Union of Mineworkers obo
Masha and others [2016] ZALAC 25; [2017] 4 BLLR 384 (LAC) at para 11.

Sld.
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provides that compensation awarded to an employee whose dismissal is
automatically unfair must be just and equitable, but not more than the

equivalent of 24 months’ remuneration.

| accept that reinstatement is no longer feasible. In determining the
compensation, | have considered the egregious infringement abuses of &
respondent’'s constitutional rights; and the fact that the responden
unemployed. In light of the circumstances, the award of
compensation of 24 months’ remuneration as a solatium sh

equitable.

f‘}r "-‘?r‘»
vl
-
=

The court a quo did not award costs. Equally in ﬂqis Court, the fairness standard

in terms of section 162(1) dictates that no ocger as‘zso ggésts be made.
) N
Therefore, | would make the folIowrrpord‘gr §'

2 : v
o X S
4 %
h, F
‘\’,’( by A 4
,;;:‘ : .

1. The late filing of ttag nof,ice and the record of appeal is condoned.

2. The lapsed appea! 1s reulved and reinstated.

~’¢

3. The appeal is upheld in part and the order of the court a quo is set aside
an&‘wb&ﬂmed with the following order:

\ §, 3 1 The dismissal of the respondent is automatically unfair.

v,
e %
o _‘.“ ! Jr

B

l 3.2 The appellant shall pay the respondent compensation
9':

equivalent to 24 months’ remuneration.

There is no order as to costs.

i
/

Nkutha-Nkontwana JA
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VAN NIEKERK JA

Introduction AS
R,

[57] I have read the judgment prepared by my colleague Nkutha-Nkontwana JA (first' N
judgment) in which she finds unassailable the Labour Court’s conclus@ﬁ"}m{*«ts
the appellant failed to establish that it could not accommodate the-@spdh en
without imposing undue hardship on its business operations. R@Xw d

myself unable to agree with that conclusion. ;
) - &

[58] The factual background is set out in the first Judgmerm In so -ifar as the first
judgment draws a series of conclusions from the facts, | agm wnth the factual
finding that it was essential for the respondent»--to engage in work on Friday
evenings and Saturdays (weekend work reqmmmem} among other things to
attend national and international trade shows and further that the respondent
ought to have known, given the terms afhls employment contract, that he would
be required to engage in weekend work!’ During the hearing before us, the
respondent's counsel pqmsted;wm,the submission that a finding that weekend
work was an inherent requimrﬁent of the job would be at odds with the terms of
the respondent’s enmloy{nenf contract, which the respondent contended did
not oblige h:mto partlcrpate in weekend work. For the reasons articulated in the
first Judgment 1 agree ‘that the defence of pacta sunt servanda that the
respondent saught to raise is both misguided and misplaced. | agree too with
the ﬁmt Judgfhent that contrary to the finding made by the Labour Court, the

b respondeﬁt’s obligation to engage in weekend work was reasonably connected
$Q a Iegltlmate work-related purpose. This much was the subject of the finding
p.f the incapacity hearing conducted in July 2016 before an independent
chaarperson Adv Navsa. Adv Navsa canvassed this issue at length, and came

s

, :‘i" to the conclusion that on the totality of the evidence, it was an inherent
requirement of the job of marketing manager that the respondent attend and
host events organised over the weekend, and that he was able to travel over
weekends to domestic and African destinations. The same evidence was

tendered at the trial, and there is no reason on the basis of that evidence to call
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Adv Navsa's findings into question. | thus concur with the conclusion reached
in the first judgment that contrary to the finding made by the Labour Court, the
weekend work requirement constituted an inherent requirement of the job for

the purposes of s 187(2) of the LRA. f(
\

.
[59] The first judgment finds that the respondent’s dismissal was automatlgihirwﬁ ¥\

unfair because the appellant failed to establish that it could not accormno%tg“""
the respondent to the point of undue hardship or insurmountable Qperaﬁega%
difficulty. In this regard, the first judgment refers specifically to ﬂn,detml of &e
allegations levelled against the respondent at the incapacity heanng belng an
alleged failure to attend or host events over the period May 2015 tQSeptember
2015. The first judgment is critical of the limitation of the allegatlons of
incapacity to this period, and questions why no evndence had been led
regarding events between September 2015 and unIy/2016 the date of the
incapacity hearing. Further, the first judgmemt ﬁ&m‘that there is no evidence
that the appellant explored other opwns that are ‘less discriminatory’, and finds
that other similarly sﬂuated emphyeeo (specifically, Kashiku) were
accommodated by the appellant Fénally, regarding the business impact of any
accommodation of the FQSpondent’ religious beliefs, the first judgment finds
that the impact on Beattie és?i_de, no evidence was adduced of any ramifications
for the appellant’s buﬁh&éﬁbberations. Finally, the first judgment is critical of
the offer of aiternative 'émployment made by the appellant to the respondent,
given that‘the offer.encompassed a significant reduction in remuneration. The
first judgment thus concludes that while the Labour Court erred in finding that
the, weokend yvork requirement was not an inherent requirement of the job, the
fmdmg that the appellant had failed to meet the threshold for reasonable

l""':;:.. ag;gqmodatlon is unassailable. For the reasons that follow, | am unable to

% agree with that conclusion.

561 It warrants mention at the outset that although the statement of claim and the
Labour Court’s judgment refer to s 6 of the EEA, the only claim that served
Y 4 before the court was one in terms of s 187 (1)(f) of the LRA. At no stage did the
respondent refer to the CCMA any dispute under the EEA; the referral form

makes clear that the dispute is confined to one of unfair dismissal. While there
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is an obvious conceptual overlap between claims of discrimination in an

employment policy or practice for the purposes of the EEA and a claim of unfair

dismissal on the basis that the reason for dismissal is automatically unfair
because it constitutes an act of discrimination, these are discrete claims. The&

point is not without significance — s 6 (2) (b) of the EEA provides that it lsm :
b’

unfair discrimination to distinguish, exclude or prefer any person on thy
of an inherent requirement of a job; s 187 (2)(b) of the LRA provgdes t
dismissal may be fair if the reason for dismissal is based mt@e‘w
requirement of the particular job. The EEA thus provides a sp,ecrfuc d%fence of
the inherent requirements of a job as an element of a general falm@ss defence
to a claim of unfair discrimination in any employment ;aollcy or practice; the
focus of the LRA is on the reason for dismissal. If the reason is based on an

inherent requirement of a job, the dlsmlssal maybefau’
In the present instance, the respondont was dlsmlssed for incapacity, in the
form of his inability to fulfil the weakand work requirement. In the present
dispute, the parties agreed in the pre-tna& mmute that the appellant’s conduct
in failing to appreciate thatﬁe?espondent s religious beliefs precluded him from
working over certain peﬂoés electmg instead to institute an incapacity
procedure and ultlmately dmmlssmg him, constitutes a dismissal that is
dlscnmunatory on the bams of religion. The appellant thus conceded that ‘there
was dlscnmmatron but contended that the discrimination was fair. What this
concessron entalls IS the appellant's acceptance that by dismissing the

respmdent hr mcapacny it discriminated against him on the grounds of his

yrellgmus wﬁefs but that his dismissal was nonetheless fair because the reason

“for dismissal was based on the weekend work requirement, that being an

&
@:}mherent requirement of the respondent’s job.

V|

What constitutes an inherent requirement of the job for the purposes of s 187
of the LRA (and indeed, s 6 of the EEA), has been the subject of a number of
judgments by this Court. In TFD Network Africa (Pty) Ltd v Faris33 (TFD

Network) this Court stated:

B TFD Network supra fn 9 para 37.
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‘The test for whether a requirement is inherent or inescapable in the
performance of the job is essentially a proportionality enquiry. Considering the
exceptional nature of the defence, the requirement must be strictly construed.
A mere legitimate commercial rationale will not be enough. In general, the X
requirement must be rationally connected to the performance of the job. This, X
means that the requirement should have been adopted in a genuine andgioo

faith belief that it was necessary to the fulfilment of a legitimate work*hgla
purpose and must be reasonably necessary to the accompllshmrnt of ¥

t

purpose.’ ;
On this construction, the employer must satisfy the oom‘t t\Hsﬁ-Jbe“*inherent
requirement that it asserts is, indeed, a genuine requwement agd not merely a
guise for an act of discrimination. As | have |nd|cated l agree with the first
judgment’s finding that the weekend work reqwrament ln the present instance
is a requirement that is rationally connecte¢ to» 1he performance of the job of
marketing manager and necessary te the accompllshment of a legitimate work-

related purpose.

The question then is what eﬁoﬁé“(?‘any) the appellant was required to make to
reasonably accommodate’the'respo'ndent and if so required, whether it did so.
The obligation on an employe( to make reasonable efforts to accommodate an
employee who is unabfe to fulfil the inherent requirement of the job has its
origins in the judvgment by this Court in TFD Network. The Court said:34

‘Howevef even |f that is shown, the enquiry does not end there. In addition, the
'irgmployer bears the burden of proving that it is impossible to accommodate the

:'i‘":.mdhndual employee without imposing undue hardship or insurmountable

) 'pperatconal difficulty. In SA Clothing and Textile Workers Union and Others v
"”4";‘,  Berg River Textiles - A Division of Seardel Group Trading (Pty), the Labour
y 4 Court correctly and succinctly put it as follows:

“In particular, the employer must establish that it has taken reasonable
steps to accommodate the employee's religious convictions. Ultimately
the principle of proportionality must be applied. Thus an employer may

34 Para 38.

¥ 4
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not insist on the employee obeying a workplace rule where that refusal

would have little or no consequence to the business.”

The Constitutional Court recently canvassed the scope of the reasonable A

accommodation requirement in a claim for unfair discrimination on the grounds

of disability. Damons v City of Cape Town®® (Damons) concerned a fire
>

who had been denied advancement to the post of senior flreflghter on acx _ u%

of a work-related injury that precluded him from undertaking strenuoumphysu
activity. The employee was transferred to a post in WhlGh he undeﬂgok
administrative and educational work. He then apphed- for: promotlgn to the
position of senior firefighter. The employer refused to promcte him to this
position on account of a physical fitness requirement. In a c'fm underthe EEA,
it was not in dispute that the physical fitness reqmrement attached to that post
was an inherent requirement of the JOb The mmonty Judgment held that the
employer was in breach of ss 5 and 6(1 ) of the EEA because it had refused to
reasonably accommodate the . employee 'm a job, with prospects for
advancement, for which phys1oal fltness \vas not required. The majority of the
Court held that once it had been established that physical fitness was an
inherent requirement of the‘;ob, that was the end of the enquiry, and there was
no obligation of reaéﬁﬁéﬁlﬁ ;_a\ocommodation on the part of the employer. The
Court said thevf.ollowing;i |

‘lf‘th'éiﬁd‘j‘hdgfnent’s understanding of s 6(2) were to prevail, employers would
effectively be required to reasonably accommodate employees who cannot
v meet the inherent requirements of the job to which they seek appointment. Or
‘worse, it would place an obligation on employers to create new positions in
Jorder to accommodate employees who did not meet the inherent requirements
of a different job altogether. This is plainly incompatible with the very nature
and purpose of reasonable accommodation, which is to enable an employee
with disabilities to perform in accordance with the inherent requirements of the
job.™®

Damons raises the relationship between the inherent requirement of the job

and the employer’s obligation to make reasonable accommodation and asks

35 Damons supra fn 16.
3 |bid para 143.
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whether, as the appellant submits, for the purposes of s 187 of the LRA, the
defence of an inherent requirement of the job is a complete defence to a claim
of unfair dismissal, at least where the reason for dismissal is an act of
discrimination. For different reasons, | share the view expressed in the first

judgment that Damons can be distinguished from the present case. First, the

basis an act of unfair discrimination by the employer.{__,g&gl
present, filed under s 187 of the LRA, must be determined by r
LRA, its prohibition of dismissals that constitute acts Mdiscrimination,
and the specific defences that are made availabie to the employer in s 187 (2).
__ S?%zﬁ) claim that a dismissal

s would dismiss for a reason

erence to the

The reason for the focus on the reason for @

is automatically unfair is because fewf“"émpi
that is overtly an act of dlscnmlnanon - qchal ‘of automatically unfair dismissal
in the form of a dismissal on a,yroh‘batedigmund inevitably involves an enquiry
into the true as opposed m%he‘“apparent reason for dismissal. The enquiry
under s 187 is thus meviteb.ly .one of causation. In this instance, the Labour
Court was relieved df M obtggatlon by the appellant’s concession that it had
committed an act of dlsgmmmatnon on the grounds of the respondent's religious
beliefs. Se;fondt, Daméns concerned an employee who, on account of his
dlsabllltyewoqgf never meet the requirements of the job. Put another way, his
inc ,cnty ms absolute No amount of accommodation was going to place him
.mgmd e

ough%appomtment In the present instance, religious belief cannot be said to

= to meet the physical requirements of the position to which he

ég\ M’ﬁ* n’ffo the same category. Conceptually at least, some form of accommodation

r compromise by either the appellant or the respondent (or both), might have
enabled the respondent to remain engaged in the post that he occupied, despite
his inability to meet an inherent requirement of that post. Thirdly, s 187(2)(a)
provides that “a dismissal may be fair if the reason for dismissal is based on an
inherent requirement of the particular job”. What this formulation suggests is
that successfully establishing that a particular requirement is an inherent

requirement of the job is not a complete defence — there may be other factors
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or circumstances that justify a finding of unfair dismissal. Indeed, it is a general
principle that underpins the law of unfair dismissal that in a case of incapacity,

for example, the extent to which the employee can be accommodated must be
considered, as must the availability of any suitable alternative work.3” &

N
o ™

[67] In short, and contrary to what the appellant submits, this Court’s decuson u}ge
TFD Network remains intact. The defence of an inherent requlrement of l?gg fat%
for the purposes of s 187(2)(a) of the LRA requires the employer to de@onstr%@e
that the requirement in issue is rationally connected to the performaﬂce oFthe
job, that the requirement is necessary for the fulfiment.of.a bgltlmaie work-
related purpose, and that it is not possible to accommodate the employee
without imposing undue hardship or insurmountable opémt-pgﬂal difficulty. As
this Court observed in TFD Network, this* ‘may requure modification or
adjustment to a job or the working envnronment3 so stto enable the employee
to continue to work under the constrammg tmets of the employee’s religious
beliefs. But the scope of the requlrement of reasonable accommodation, by
definition, can extend only fo thase ad]ustments or measures that are
reasonable in the cnrcumstancgs for the employer to make or implement. This
is a factual enquiry, ahd ‘posits an objective test that engages with
considerations of practtoablhty and cost, the availability of suitable alternative

employment avallable resources, and the like.

[68] InTFD Nefworkﬂ'nt Court concluded on the facts that the employer had been
unahle tc; S’h_&W‘ that it would suffer any hardship were the employee to be
absahit‘#omé Saturday stocktake on account of her religious beliefs. There was

:no md\catlon that her absence impacted on her employer's ability to complete
Makes In particular, there was no evidence to suggest that the employee’s

(‘tbsence from stocktakes would impede, frustrate or delay the stocktaking

ef“"

:f»‘.rf-_:""“-:"{:'-process. To the extent that the employer submitted that attendance at

stocktakes was an essential part of the employee’s managerial training, the
Court found that the employee could have obtained knowledge of the
stocktaking process by other means, or that she could have been trained in
other managerial functions. The Court concluded that the ‘real reason’ for the

%7 See clause 11 of the Code of Good Practice: Dismissal; Schedule 8 to the LRA.
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employee’s dismissal was her manager’s reluctance to make an exception — if
he accommodated the employee, he feared that he would have to
accommodate others. On the facts, the Court held that this ‘floodgates’

argument was misplaced, unfounded and lacked a rational basis.

In the present instance, there is no evidence to suggest that elements e

job of marketing manager that the respondent was required to fulﬁj ~

peripheral or otherwise incidental to the requirements that attached to theggb
Beattie testified that the respondent was the marketing managerio&: thie. SAI;)C
region, one of four employees in a team that she headed cmenng the whole
of the African continent. Specifically, the respondent w_aﬁ part qﬁa.ﬁnall team
and one of only two marketing managers, the other, Kasﬁéku, béing responsible
for West Africa. Beattie testified that she escalated the respor‘ident’s inability to
perform weekend work to the human resourcé’s«.;\_c_iepm‘tment, where it was
agreed that on account of the sensitive natdf;e_' Q_'fl_:ﬂmg:]ésue, the appellant would
do its best to accommodate the resééndenf‘-"i'he interruption to the general
effective running of the appellant;busmss and the inconvenience occasioned
by the respondent’s inability ta fulfil an inherent requirement of the job was
extensively canvassed byBeaﬁie. In the course of her evidence, she testified
that costs aside, the-;un_dﬁe erden to the business was that from time to time,
someone else had to"ﬂé,_';i- mand take on the respondent’s role, over and above
their own roles'While sh‘é_»,herself had taken on the respondent’s role most of the
time, she hadbean givén a greater responsibility for the Africa division, énd
there was ‘jusf'm way’ that she could continue to carry on her own job and do

the, regpond&nts job. The appellant's business in the Africa region had

: mcreased cons:clerably, and after 16 months of being ‘lenient and supportive’,
) Bea.tta stated that the demands of her own job brought matters to a head.
'\I:"':_Beattie testified further that the respondent’s absence from weekend events

“cast the spotlight on the entire team; questions were being asked about her

subsuming the respondent’s role. Matters culminated in the independent
enquiry conducted by Adv Navsa in July 2016, where he found that the
respondent was not capable of performing the work of a marketing manager
based on the inherent requirements of the job, and made a recommendation

that the respondent be given the option of talking up alternative work either in
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the capacity of a key account manager or a sales coordinator. Beattie testified
that the HR department made a list of all available posts within the Sun
International group. The post of sales coordinator in the international sales team
was offered to the respondent, albeit at the commensurate lower level of

remuneration. The respondent rejected the offer, contending that he could

-A-l\

continue to be employed in his current position. g |

‘i'sh

o 4
A_ \,__.___,__/.

To the extent that the first judgment regards as significant the Ilmltatlon ohthe\;

incapacity enquiry to events that occurred between May 2015 _and, Septem&r
2015, this was the period that formed the subject of the lnquac:tygheanng.
Those events and the respondent’s ability or otherwise 40 attériﬁ-.oﬁﬁast them
goes to the question of whether weekend work is an i?@qgrent;jequirement of
the job, and not to the obligation of reasonablg_accomméaéﬁan. Indeed, Adv
Navsa’s finding was that weekend work constitutéd_ an ipherent requirement of
the job, a finding on which he based a recommen&atlan that the appellant seek
to accommodate the respondent in aii_ernativeﬁork, so that the respondent may
observe his Sabbath, without piacing undue hardship on the appellant. The
respondent concedes that the appelfa'n.t took measures reasonably to
accommodate his re|IgI04,f$ behefs over the period of some 16 months after his
employment. The issue is whether the appellant was justified in drawing the line
in the sand that it did in Juiy 2016 when it convened the incapacity hearing and
its response t&'the findings made. In so far as the first judgment considers the
appellant"é -'ac@d:ﬁ'quation of Kashiku as relevant to the question of whether
the appéﬂmt “sought reasonably to accommodate the respondent, Beattie

tastlfled that ‘Kashiku's religious beliefs, and specifically his attendance at
Frlday prayers were in fact accommodated. Kashiku confirmed this. He recalled
: '_'*a atng?e incident where he left business cards at a trade show stand with a

""‘"""";-equest to others to distribute them and record contact details of any person

% who approached the stand during the relatively brief time that he attended

prayers. This accommodation posed no disruption to the appellant’s business,
given that the periods that Kashiku was absent from his post were minimal.
Kashiku's circumstances were thus entirely distinguishable from those of the

respondent.
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To the extent that the first judgment finds that the appellant failed reasonably to
accommodate the respondent on account of the fact that the offer of aiternative
employment made to the respondent contemplated a significant reduction in
remuneration, that finding, with respect, fails to account for Beattie’s

11

uncontested evidence that the outcome of the incapacity hearing proposed that ¥

the respondent be offered alternative employment either as a key accg?dnts ;:,

manager or sales co-ordinator, and that the position of sales co- ordmatér WQ‘Q‘

in fact offered to the respondent, at the rate applicable to that post. To bormw";'

from the words of Damons, there cannot in the present cwcmnstarmgs b&an
obligation on the appellant to create a new position in order 172 accogmmodate

the respondent.

In my view, Beattie adduced cogent evidence, to establiéﬁ't‘ﬁét the appellant
sought reasonably to accommodate the respondéf&’s religious beliefs. Beattie’s
undisputed evidence (most if it inexplicably an&d by the Labour Court) was
that after the respondent disclosed that he was unable to meet the weekend
work requirement on account of his ra{}g_lous behefs, she and the appellant’s
human resources departme_f'it _appr:ecié'te’d that they were dealing with a
sensitive matter and tr\ia‘t'l"“tq “wofk around’ the respondent. The appellant
tolerated a situationf-wheré._:d_thers (and Beattie in particular) performed the
respondent’s duties-@n Friday evenings and Saturdays for some 16 months
before the situation became intolerable, in the sense that the demands of
Beattie's own éﬂd enhanced responsibilities precluded her from doing so.
Beattle s ewdem::e was that ‘... we tried fo work around him we honestly did

,and f ean hor%ést!y say | did my best of my abilities until it just became too much’.
This is. not, as the Labour Court appeared to suggest, anecdotal evidence —

%am spoke directly to her own experience and the impact that the

”:I_respondents inability to engage in weekend work on the team that she

% 'managed. There was no inconsistency in Beattie’s evidence in this regard,

certainly none to warrant the adverse observation made by the Labour Court.
Kashiku's evidence discloses that the measures taken by the appellant to
accommodate his religious beliefs were in no way disruptive to the conducting
of the appellant’s business. Kashiku's situation is entirely distinguishable from
that of the respondent. Beattie’s undisputed evidence was that the position of
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sales co-ordinator offered to the respondent was the only post available at the
time. In his evidence, the respondent was pressed on his failure to make any
counter-offer or propose such alternatives that may have addressed his
incapacity to perform weekend work. Beattie’s undisputed evidence was that ’j
the respondent was uncooperative and uncompromising in the search for ....
alternatives, and simply remained adamant in his denial that he had faﬂgd tc’)’;k

perform an inherent requirement of the job. W *5

[73] The present case is thus entirely distinguishable from TFD, Hatw:%k T‘he
respondent sought employment in a capacity that manlfestly requlred the
availability to engage in weekend work, in circumstanges whe_m._ hé failed to
disclose prior to his appointment the limitations that wod?h_;i __be ;_)j:f_fesented by his
religious beliefs. The appellant adduced undispu-tééy evidence of
accommodation over a period of more than a year., As | have noted, the
respondent concedes this much — he did n@t ;ﬂ&pure that after the appellant
became aware of the restrictions pgsed by hig religious beliefs, the appellant
accommodated him by way of Beatfié sta'nding in when events required
attendance from a Friday at sunset untll Saturday at sunset. Beattie gave
cogent evidence as to Why thls optlon was not sustainable. The point was
reached in July 2016.when legitimate business reasons, and in particular, the
cost of the continued--ambdaﬁon and in particular, the cost to Beattie of
the ability to#fecher ovaﬁ job, precluded the appellant from doing so. Beattie’s
concern at th,af."mminued inability by the respondent to meet his work
obligations w*a"s';'vjndicated by an independent enquiry. On the recommendation
_gf:;-;hézchairptBrson of the enquiry, the appellant offered the respondent an

:__:."f"alter-'rifati‘vé position, albeit at a lower rate of remuneration, there being no other
a swlatﬂe vacancies at the time. In the circumstances, it is difficult to imagine
e _;ghat more the appellant could have done to accommodate the respondent’s

"'"r'eligious beliefs.

[74] In sum, the appellant has established that it took such steps that were
reasonably available to it in the circumstances to accommodate the
respondent’s inability to engage in weekend work on account of his religious
beliefs. The reason for the respondent’s dismissal was based on an inherent
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requirement of the particular job, and thus not automatically unfair The appeal
stands to succeed. Neither party pursued the issue of costs, and no order for

costs will be granted.

[75] | make the following order: (é‘f
v -‘\;:.
Order N
% y .

P

1. The late filing of the notice of appeal and the record of appeglﬁk
condoned. N * "
4 “J > «‘
2. The lapsed appeal is revived and reinstated. \
3, The appeal is upheld. The order of the Labour Qourt i§ set aside and
replaced by the following: .

‘The applicant’s dismissal was, subﬁtgntwely and procedurally
fair.’ Py

4. There is no order as to costs. —

A van Niekerk JA

Savage ADJP concurs.
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