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[1. ]  Mr Malundana has been convicted of  murder,  at tempted murder and 

the unlawful  possession of  an unl icensed f i rearm.  He pleaded gui l ty to the 

charge by way of  a wr i t ten statement prepared in terms of  Sect ion 112(2) 

of  the Cr iminal Procedure Act 51 of  1977, ( the statement) .   Together with 

the contents of the post -mortem report  and the J88 medico - legal report  

prepared by the relevant medical  personnel,  both handed in as exhibi ts,  

the facts that  gave r ise to the convict ion are set  out  in the statement.  

 

[2. ]  Mr Malundana had very recent ly been employed at  Mathafeni Junior  

Secondary School ,  Ntshamathe locat ion,  Mantusini  Administrat ive area in 

the distr ict  of  Lusik is ik i ,  Eastern Cape.  He was employed as a secur i ty 

guard.    

 

[3. ]  On 23 May 2024 he commenced a night  shi f t  duty at  18h00, armed 

with a home-made f i rearm.  Between 19h00 and 20h00 he heard some 

noise outside the classrooms and coming from the vic ini ty of  the staff  



room.  Upon invest igat ion he found a group of  young boys next  to the staff  

room where the wi - f i  system was mounted on the wal l .   He shouted out,  

asking what they were doing and this caused the boys to run in di fferent  

direct ions.   He then f i red one shot towards the deceased, (count 1) ,  and 

the complainant,  (count 2) .   The shot struck them and the deceased fel l  

down.   

 

[4. ]  Mr Malundana went to the deceased to invest igate what was 

happening and discovered on arr ival  that  the bul let  f rom his f i rearm had 

struck him on the head.  He tr ied to resusci tate the deceased, but  al l  h is  

at tempts were in vain.    

 

[5. ]  On hear ing the voices of  approaching members of the community he 

panicked and ran to his home.  Immediately upon arr ival  there he reported 

the incident to his son.  He then ran to the forest to hide himself  and the 

f i rearm.  There he received a phone cal l  f rom the headman of the area who 

asked him to come to his residence.  Mr Malundana asked the headman to 

phone the pol ice,  so that  they could al l  meet at  the headman’s home.   

 

[6. ]  Mr Malundana then went to the headman’s home to meet the pol ice.   

He narrated the detai ls of  the incident to the pol ice and led them to the 

place where he had hidden the f i rearm.  He discovered too that  he had 

injured the complainant in count 2, the bul let  causing an injury to his r ight  

arm.   

 

[7. ]  In consider ing al l  the evidence placed before the court  by way of  the 

statement and other exhibi ts,  the court  concluded that the mens rea  

demonstrated in counts 1 and 2 was that  of  dolus eventual is.   This is 

where an accused person can object ively foresee that his or  her conduct is  

l ikely to cause the death of  another but proceeds to act regardless of  the 

consequences of  that  conduct.   Accordingly,  the unlawful  consequence was 

not meant or intended to occur but  came about as a consequence of  

reckless disregard of  the potent ial  therefor.   Ngobeni v S  (1041/2017) 

ZASCA127 (27 September 2018).  

 



[8. ]  Both the deceased in count 1 and the complainant in count 2 were 13 

year old boys.   As a result ,  upon convict ion,  the prescr ibed minimum 

sentences that pertain to the convict ions in accordance with the provis ions 

of  Sect ion 51(1) of  the Cr iminal Law Amendment Act  105 of  1997, ( the 

Act) ,  is  that  of  l i fe impr isonment.   Less severe sentences may be imposed 

by the court  in the event of  there being substant ial  and compel l ing 

circumstances, as contemplated by the provis ions of  Sect ion 51(3) of  the 

Act,  that would just i fy a deviat ion f rom the prescr ibed minimum sentence.   

 

[9. ]  The enquiry into whether or not  there are substant ial  and compel l ing 

circumstances, or  t ruly convincing reasons ,  that  would just i fy the 

imposit ion of  less severe sentences is an integral  par t  of  the considerat ion 

of  an appropr iate sentence.  I t  is  necessary for  the court  to consider the 

nature and sever i ty of  the offences, the personal  c ircumstances of  the 

offender and the interests of  society,  and to str ike a balance between 

these three aspects.  S v Zinn 1969 (2) SA 537 (A) ;  S v Scheepers 1977 

(2) SA 154 (A) .  

 

[10. ]  The offences of  murder and at tempted murder rank amongst the most 

ser ious of  the common law offences.  Indeed there can be nothing more 

ser ious than the unlawful  depr ivat ion of  another ’s const i tut ional ly  

protected r ight  to l i fe,  or an at tempt at such depr ivat ion.   However,  one 

must take care not  to merely consider the category or the object ive nature 

of  the offence.  What is required is a considerat ion of  the offence that  

takes account of  al l  the re levant facts that  are pecul iar  to the incident that  

def ines i t .    

 

[11]  The pr inciple is wel l  expressed by Muso J in the S v Mashaba  

(Sentence) (CC29/2021) 2022 ZAMPMBHC 92 (7 December 2022),  at  

paragraphs [5]  and [6] :    

 

     “ [5]   The nature of  the cr ime is of  considerable importance.  I t  may 

be of  such signi f icance or so far reaching that  a lengthy per iod 

of  impr isonment is the only adequate punishment.   In passing 

sentence the t r ia l  court  must take into account the moral  and 



ethical  nature of the cr ime, and the gravi ty of the offence.  I t  is  

accepted and is indeed logical  that  a more ser ious cr ime wi l l  

carry with i t  a greater moral  blameworthiness than a minor or 

less ser ious offence.  This involves a moral  and value judgment.   

A process of  ar id intel lectual ism is insuff ic ient .   Mere theor is ing 

is insuff ic ient .   What matters f inal ly is how the court  v iews the 

cr ime on i ts own meri ts,  and al l  the relevant proven facts and 

circumstances must be careful ly considered and assessed.  

     [6]   Merely to f ind that  a cr ime by i tsel f  is  ser ious without  

regard to i ts set t ing and i ts factual  context ,  and thereby 

concluding that  the cr ime commit ted by the offender is therefore 

also ser ious,  is not  appropr iate,  and may result  in a ser ious 

misdirect ion.   The court  does not and cannot rely on a 

catalogue of  cr imes.  To do so would result  in a purely 

mechanist ic approach, whereby the court ,  in i ts judic ial  

d iscret ion,  would fai l  to pay due regard to the facts and 

circumstances of  the part icular  cr ime.  The sentence therefore 

must be commensurate with the gravi ty or  otherwise of  the 

cr ime, and is a necessary concomitant  of  punishment.   S v 

Haasbroek 1969 (1) SA 356 (E) . ”  

 

[12]  In consider ing the offender,  due regard must be had inter  al ia  to the 

fol lowing:   

•  h is age and background;   

•  level  of  educat ion;  

•  fami ly c ircumstances ;  

•  mar i ta l  status;  

•  whether or  not  he has dependents ;  

•  mot ive in committ ing the offence, whether for  personal gain or 

being actuated by some moral  or  laudable object ive ;    

•  whether or  not  there are previous convict ions ;    

•  the effect  of  punishment on the offender,  part icular ly  i f  a 

sentence of  impr isonment were to be imposed ;   

•  the prospects of reformat ion and correct ion and becoming a 

useful  member of society ;    



•  the presence or absence of  remorse or contr i t ion.   S v Mashaba 

supra  at  paragraph [7] .  

 

[13]  When consider ing the interests of society,  th is factor too must take 

cognisance of  the pecul iar  context ,  the nature of the offence i tsel f  and the 

personal c ircumstances of  the offender.   Whether or not  the offender poses 

a threat to the community is a relevant considerat ion.   So too is the extent  

to which the offender and the community may or not  have become 

reconci led as a result  of  contr i t ion on the part  of  the offender.    

 

[14]  Therefore,  the feel ings and requirements of  the community,  the 

protect ion of  society against  the part icular  offender and other potent ia l  

offenders must be considered.  The maintenance of  peace and tranqui l l i ty  

within the community must be considered.  Caut ion should be exercised to 

ensure that ,  in this regard,  purely theoret ical  or  not ional needs for  

protect ion should not  be overstressed to the detr iment of the personal  

factors of the offender.    

 

[15]  The pecul iar  c ircumstances in which the death of  the deceased in 

count 1 and the at tempt on the l i fe of  the complainant in count 2 occurred,  

or  the nature of  the offences, are best  descr ibed col lect ively as a t ragedy.   

 

[16]  Af ter  years of  unemployment and at  the age of  62,  Mr Malundana 

secured employment as a secur i ty guard at  a local  school.   There is no 

evidence of him having received t raining or support  in this capacity.   He 

was armed with a homemade f i rearm and presented himself  d i l igent ly for  a 

shi f t  of  night  duty.   The aim can only have been the protect ion of  the 

school premises against  vandal ism or thef t .    

 

[17]  In the discharge of  his duty,  Mr Malundana responded to noises 

heard near the staff  room after  dark.   He found a group of  youngsters there 

and suspected that  they were up to no good and shouted quest ioningly at  

them.  When they ran away in response he must have bel ieved that  he was 

correct  in concluding that  they were engaged in unlawful  act iv i ty and he 

f i red a shot at  them.  He did not  mean to k i l l  or  in jure anyone, but  v iewed 



object ively he must have foreseen such a possib i l i ty and proceeded 

recklessly to f i re the shot.   The extent of his error was apparent to him 

immediately and he t r ied to resusci tate the deceased.  He panicked and 

ran home.  He made a report  to his son.  Then he hid himself .   Then he 

asked for  the pol ice to be there and immediately returned to the headman’s 

homestead and told them everything.  

 

[18]  Mr Malundana has had a very chal lenging l i fe.   He was obl iged to 

leave school af ter  reaching only Standard 1 as the family could not  afford 

to pay for  his educat ion.   His father died when he was 10 years of age and 

his mother was always unemployed.  The young Mr Malundana looked for  

employment when he was 15 years of  age, leaving home to KwaZulu -Natal  

for  that  purpose.  He was permanent ly employed from 1983 unt i l  he was 

retrenched in 1997.  Thereafter  he worked the land as a subsistence 

farmer in order to maintain his family.   He is marr ied and has eight  

chi ldren.   They range in age from 34 years to 10 years.   The youngest 

three are st i l l  school ing.   The elder f ive show a mixed picture of  educat ion,  

basic employment and unemployment.   He also has two grandchi ldren who 

are supported by State social  grants.   His wife is unemployed.  His family 

is dependent upon him.   

 

[19]  Mr Malunduna is  a f i rst  offender.   He appears to have met al l  the 

considerable f inancial  and social  chal lenges in his l i fe by honest at tempts 

at  employment or subsistence farming.  Only recent ly the lat ter  status was 

rel ieved by obtaining the job as a secur i ty guard against  the payment of a 

salary of  R1 500,00 per month.   This is a picture of  an honest l i fe that  

evinces the loyal ty,  pr ide and digni ty of a law abid ing paterfamil ias .   The 

aim in taking up new employment at  the age of  62 was ent i rely hono urable.   

The purpose was to cont inue to support  his family.   The aim of  the 

employment was the protect ion of  the local  school property against  

vandal ism and thef t  and was also laudable.   I t  is  indeed tragic that  such an 

opportuni ty for  such an honourable elder ly  man to der ive an income to 

maintain his family should have produced such a devastat ing outcome for 

both his unintended vict ims, their  famil ies and himself .   Had the 

youngsters not gathered at school af ter dark in such a suspic ious way, the 



incident would never have occurred.   This real i ty is an integral  part  of  the 

t ragedy.   

 

[20]  I t  is  now wel l  establ ished that  in order to determine whether or  not  an 

offender demonstrates genuine remorse and contr i t ion,  i t  is  to his or  her  

deeds, rather than his or  her words,  that  the court  must have regard.   See 

for  example S v Matyi ty i  2011 (1) SACR 40 (SCA) .  

 

[21]  In an unchal lenged address in mit igat ion of  sentence, the court  was 

informed that  Mr Malundana had taken al l  possib le steps to address the 

consequences of  his reckless act ions.   He tr ied to resusci tate the 

deceased.  He involved the pol ice and cooperated with them.  Whi lst  in 

custody af ter his arrest ,  he summoned members of  his family and 

instructed them to approach the famil ies of  both his v ict ims and to extend 

his apology for  what he had done.  He contr ibuted an amount of  

R10 000,00 towards the costs of  the funeral  arranged for  the deceased.   

Given the circumstances of  his own relat ive poverty,  th is is an enormous 

and signi f icant contr ibut ion to have made.  The court  was informed that al l  

the famil ies involved are now on good terms.  Clear ly Mr Malundana has 

taken ful l  responsibi l i ty for  his act ions and has demonstrated without  

quest ion that he is genuinely remorseful .   This is the reason why he 

pleaded gui l ty to the charges and took the court  into his conf idence.   

 

[22]  The court  holds the view that  al l  the aspects referred to above 

const i tute substant ial  and compel l ing circumstances that  would just i fy the 

imposit ion of sentences less severe than the prescr ibed minimum.  Given 

the i r retr ievable loss of  l i fe,  count 1 in part icular,  cal ls for  a substant ia l  

per iod of  direct  impr isonment.   However,  the ident i f icat ion of  th is pr incip le 

in object ive isolat ion is not the end of  the enquiry.   Uniquely,  the interests 

of  society in the context  of  the rural  community in which the dea th of  the 

deceased occurred do not necessar i ly require ongoing retr ibut ion for  what 

has occurred.   Nor do they require that  the community be protected f rom 

Mr Malundana by his removal f rom their  midst .   He is not  a person who has 

shown a predisposi t ion towards a cr iminal i ty that  requires him to be 

rehabi l i tated or reformed.  He poses no danger to his community or  to 



society at  large.   He has made the necessary overtures to make peace 

with those famil ies whom he offended by his reckless act ion.   Obviously 

the pain fel t  by the family of  the deceased in count 1 is real  and ongoing.   

Perhaps this wi l l  only diss ipate with the gradual passage of  t ime.  I t  is  not  

something that  can be eradicated by the ongoing incarcerat ion of  Mr 

Malundana.   

 

[23]  Mr Malundana has spent near ly three months in custody as an 

await ing t r ia l  pr isoner.   I t  is  wel l  known that  the custodial  condi t ions 

exper ienced by await ing t r ia l  pr isoners are tougher and harsher than those 

pertaining to convicted persons.  See for  example S v Brophy 2007 (2) 

SACR 56 (SCA) .   This real i ty must be even more the case where the 

detainee is an elder ly person.   

 

[24]  The quest ion that  ar ises,  is whether i t  is  necessary that  Mr 

Malundana cont inue to be detained in custody as punishment for  what has 

done.  One of  the main considerat ions in answering this quest ion must be 

the age of  Mr Malundana as a f i rst  offender.   As the court  has indicated,  

fur ther detent ion in custody is not  a requirement to br ing about some form 

of  reform or rehabi l i tat ion in his case.  The vast  major i ty of  his l i fe has 

demonstrated that he is a loyal ,  honourable and honest person.  Nor is his 

fur ther incarcerat ion necessar i ly required as a means of  retr ibut ion for  

wi l fu l ,  unlawful  acts.   In his case there are none.  The change in his status 

was brought about by a s ingle,  i l l -considered over react ion to the 

circumstances in which he found himself .   As a 62 year old man with the 

history I  have descr ibed, the court  is mindful  of  the negat ive impact that  

cont inued incarcerat ion would have upon Mr Malundana, and the role that  

he has st i l l  to play in both family and community l i fe.  

 

[25]  The court  is also mindful  of  the overcrowded condit ions in 

Correct ional Services Centres that  are best  reserved for  those who can 

benef i t  f rom the necessary per iod of  incarcerat ion therein.   Mr Malundana 

is not  such an indiv idual.    I t  is the view of  the court  that in the part icular  

c ircumstances of  th is case, the appropr iate measure of  mercy in 

sentencing Mr Malundana would be to restore him to his family and his 



community.   That is the environment that  can best  ensure his complete 

rehabi l i tat ion.   That is the environment in which he can cont inue to 

express his genuine remorse in whatever manner may be possib le 

hereafter.   This takes nothing away from the pr inciple that  a substant ia l  

per iod of  impr isonment is cal led for  because of  the loss of  the l i fe of  a 

young man and the in jury of  another.   However,  the circumstances of  these 

offences and the unique personal  c ircumstances of  the offender do not 

require that  he should undergo such a sentence.  Indeed on a conspectus 

of  al l  the relevant factors, the interests of society are best  served in this  

matter by restor ing the offender to his family and community.    

 

[26]  The three offences ar ise f rom a single incident.   I t  is appropr iate that  

the sentences imposed in respect of  each offence should run concurrent ly 

with the other sentences to be imposed.  For the reasons set  out above,  

the court  is of  the view that  the sentences to be imposed upon Mr 

Malundana should be whol ly suspended for  a per iod of  15 years on 

condit ion that  he is not  convicted of  any offence involv ing vio lence 

commit ted dur ing the per iod of  suspension.    

 

[27]  The fol lowing sentences are imposed.  

 

27.1 On count 1,  the convict ion of  murder,  the sentence imposed 

is that  of  FIFTEEN (15) YEARS IMPRISONMENT.  

 

27.2 On count 2, the convict ion of at tempted murder,  the sentence 

imposed is that  of  EIGHT (8) YEARS IMPRISONMENT .  

 

27.3 On count 4, the convict ion of possession of a unl icensed 

f i rearm, the sentence imposed is  that  of  FIVE (5) YEARS 

IMPRISONMENT .  

 

27.4 The sentences imposed on counts 1,  2 and 4 shal l  run 

concurrent ly with each other and shal l  be whol ly suspended 

for  a period of  15 years on condit ion that  Nolal inz ima Ndi la 

Malundana is not  convicted of  any offence involv ing violence 



that  is commit ted dur ing the per iod of  suspension.    

 

27.5 Nolal inz ima Ndi la Malundana is declared to be a person who 

is unf i t  to possess a f i rearm in terms of  Act 60 of  2000.  
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