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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG LOCAL DIVISION, JOHANNESBURG 
 

CASE NO: 023432/2024 

DATE: 2024-03-08 

 

 

 

 

 

 

 

 

 

In the matter  between 

 

N[…] P[…] K[…] Appl icant  

 

and 

 

K[…] A[…] K[ . . ]  Respondent 

 

 

JUDGMENT 
 

 

HARDY,  AJ :  Here fo l lows a quick ex- tempore - judgment  in the 

mat ter.  The Appl icant ,  Ms K[ . . ]  is  seeking a stay of  execut ion of  

the Rule 43 order  granted by F.  Bezuidenhout  AJ on 16 January 

2024,  pending the determinat ion of  an appl icat ion in terms of  Rule 
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43(6) ,  that  is  for  a var iat ion of  the order,  to  be inst i tu ted by her.   

 

 She br ings th is  appl icat ion as a mat ter  of  urgency,  having 

launched i t  on 01 March 2024,  the very same day that  the order  

referred to in t roduces unsuperv ised contact  by the Respondent  to 

thei r  minor  chi ld ,  and then as of  today,  a l leges ongoing urgency 

af ter  that .  

 

 In  th is  mat ter  the Appl icant  has known s ince at  least  16 

January 2024 that  there was going to be a need to do something 

on or  before 01 March 2024 -  the unsuperv ised contact  was 

coming.  Even though throughout  that  t ime she has been hunt ing 

for  new legal  representat ion,  i t  could not  have escaped her  that  

something needed to be done i f  she wished to prevent  

unsuperv ised contact  becoming a real i ty.   

 

 What  has happened wi th the contact? Nei ther  party has 

to ld me that  there had been any problems wi th unsuperv ised 

contact  at  a l l  in  the last  week.  The only in format ion I  have in that  

regard,  is  that  i t  has gone wel l ,  and that  the minor  chi ld  is  happy,  

according to the answer ing aff idavi t .  

 

 So,  to re ly on ongoing urgency as the Appl icant  wishes to  

do,  she would need to show on the papers that  there has been a 

problem; that  there wi l l  be ongoing problems wi th unsuperv ised 

contact  in  the future;  and she a l leges a fear  of  v ic t imisat ion of  the 

chi ld .  Noth ing concrete in  that  regard is  set  out  in the founding 

aff idavi t .   

 

  So,  i t  does not  appear to me, nor  am I  ent i re ly  convinced 

that  the mat ter  is  urgent ,  but  we are deal ing wi th a  minor  chi ld  -  

and a fa i r ly  young one -  so I  am err ing on the s ide of  caut ion.  
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 I f  I  am to deal  wi th the mat ter  on an urgent  basis,  I  then 

need to consider  the mer i ts  and have regard to the fact  that  th is  is  

an appl icat ion in terms of  Uni form Rule of  Court  45A,  to suspend 

the operat ion of  the cour t  order  for  some per iod of  t ime,  or  

suspend the execut ion for  whatever  per iod the Cour t  deems f i t .  

 

 In  a l l  o f  the commentary on Rule 45A,  i t  is  very c lear  that  

the suspension may never  be for  speculat ive reasons.   

 

 Fur thermore,  the decis ion in  Gois t rading as 

Shakespeare’s Pub v van Zyl  2011 (1)  SA 148 (LC) sets  out  a 

number of  requi rements for  suspending the operat ion of  a cour t  

order.  The most  per t inent  here is  that  a suspension may only  

happen to fac i l i ta te real  and substant ia l  just ice requi rements,  or  

to prevent  an in just ice.   

 

 Regard must  be had to the requi rements for  an inter im 

interd ict  and in par t icu lar,  the concept  of  i r reparable harm.  The 

case author i ty  goes so far  as to suggest  that  i r reparable harm wi l l  

be a g iven where the under ly ing causa  may be removed.  

 

 So,  my understanding s imply is  that  when the appeal  or  

var iat ion -  depending on the type of  mat ter  -  is  u l t imately heard,  i f  

the fundamental  point  of  the judgment  that  is  sought  to be stayed 

is  going to go away,  then there wi l l  be i r reparable harm and the 

appl icat ion should be granted.   

 

 Which then runs us c lear ly  in to the mer i ts  here,  because I  

am to ld that  a Rule 43(6)  wi l l  be brought  on two changed 

c i rcumstances which would render  the judgment  of  F.  

Bezuidenhout  AJ a nul l i ty.  

 

 I  take i t  not  much fur ther than that  the ent i re order  would  
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be set  as ide and no var iat ion would be requi red,  but  I  do not  th ink 

st rong evidence of  that  has been set  out .   

 

 The more fundamental  concern is  the a l legat ion that  the 

changed c i rcumstances wi l l  be that  the Respondent  wi l l  be 

cr iminal ly  prosecuted for  the sexual  assaul t  on the par t ies ’ 

daughter.  

 

 This poses a chal lenge,  because as th ings stand at  the 

moment ,  i t  is  qui te c lear  that  the NDPP are refusing to prosecute 

the Respondent  and have set  th is  out  in  a le t ter  addressed to the 

par t ies.   

 

 The second al legat ion is  that  th is  decis ion not  to 

prosecute wi l l  be over turned because of  an incomplete docket .  

 

 The real  d i f f icu l ty  wi th both of  these a l legat ions -  a fake 

record of  decis ion and/or  an incomplete docket  -  as a changed 

c i rcumstance,  is  that ,  as of  today,  they represent  no more than a 

hope.   

 

 As regards a fake document ,  Advocate de Kock’s (of  the 

NDPP) own let ter,  so h is own later  wr i t ing,  sets out  that  the 

document  is  not  a fake -  the document  recording the decis ion not  

to prosecute is  not  fake.  Some of  the correspondence is  under h is  

hand and some of  the correspondence has been done under the 

hand of  an author ised sta ff  member act ing on h is inst ruct ion.  

 

 The founding aff idavi t  takes i t  no fur ther  than the 

a l legat ion of  a fake document  that  should be invest igated.  But  

that  is  where i t  leaves i t .  Bear ing in mind that  the document  -  

recording that  there would be no prosecut ion -  has existed s ince 

October  2023 and that  the Appl icant ’s  father  has a l ready been 
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chal lenging i t ,  that  cer ta in ly  is  not  a new issue that  has ar isen on 

the handing down of  the judgment  by F.  Bezuidenhout  AJ.  

 

 The fur ther  chal lenge that  the docket  is  incomplete a lso 

poses some di ff icu l ty.  The documents at tached to the founding 

aff idavi t  a l ready show that  Captain Nel  d isputes th is  s ince he 

states the docket  was complete.  To the extent  that  any re l iance is  

p laced on the say-so of  Advocates Jabelo or  Chikane or  of  what  

was said in  a meet ing about  the decis ion not  to prosecute the 

Respondent ,  that  forms hearsay and is  not  a proof  that  the docket  

was or  would be incomplete.  

 

 The Appl icant  has a lso in argument  p laced much re l iance 

on an advocate at  the prosecut ing author i ty  she spoke to last  

year,  who said she would never  have considered a docket  wi thout  

the chi ld  statements being in the docket .  One would therefor  in fer  

that  a l l  o f  her  col leagues would do exact ly  the same.  

 

 As th ings stand today,  i t  is  at  best  speculat ion that  the 

docket  was incomplete.  There is  noth ing to te l l  me that  i t  was 

incomplete.  The h ighest  point  that  has been reached is  to say that  

the docket  at  the t ime of  decis ion and the docket  that  ex ists now 

should be ident ica l ,  but  there is  nobody who has said that  they 

are not  ident ica l  or  that  the chi ld ’s  statements were missing at  the 

t ime of  decid ing not  to prosecute the Respondent .   

 

 Thus the changed c i rcumstance on which the Appl icant  

would pr imar i ly  re ly,  do not  yet  ex ist  and is  at  best  a hope that  

they may exist  in  the future.   

 

 The c i rcumstances why contact  changed f rom superv ised 

to unsuperv ised was the decis ion not  to prosecute.  At  th is  stage,  

the Appl icant  engaging wi th the pol ice and pursuing a reopening 
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of  the invest igat ion has not  yet  got  to the point  of  a change of  the 

decis ion not  to prosecute.  That  may happen -  i t  may not .  We are 

speculat ing.  

 

 In  l ight  of  the t ime that  the f i rs t  invest igat ion took,  one 

cannot  expect  that  th is  decis ion is  going to happen any t ime soon.  

As set  out  before,  the Appl icant  has been aware s ince at  least  

August  2023 and very def in i te ly  October  2023 of  her  a l legat ions 

regarding the pol ice and the NPA -  i t  was thus not  necessary for  

her  to wai t  unt i l  the judgment  on 16 January 2024 to star t  

pursuing her  complaints that  she had against  those ent i t ies.   

 

 Having set  out  that  the changed c i rcumstances at  th is  

stage is  only a spes  or  a  hope on the par t  of  the Appl icant ,  that  

may not  even mater ia l ise,  I  a lso have regard to statements by the 

minor  chi ld  that  were only uploaded to Casel ines yesterday.  

Al though there is  some dispute as to whether  these formed par t  of  

the or ig inal  docket ,  nei ther  of  these two statements in  any way,  

shape or  form accused the Respondent  of  perpetrat ing sexual  

abuse on her.   

 

 In  the resul t  there is  no change of  c i rcumstances yet .  We 

s imply do not  -  I  s imply do not  -  know i f  there ever  wi l l  be.  There 

is  thus no under ly ing causa  that  wi l l  be changed or  removed in the 

intervening per iod or  before the hear ing of  the Rule 43(6)  and 

thus,  I  am not  able,  on the facts to f ind that  there is  i r reparable 

harm as requi red by the Shakespeare’s Pub matter.  

 

 In  the c i rcumstances,  I  cannot  suspend the execut ion of  

the Rule 43 order  granted by F.  Bezuidenhout  AJ.  

 

 I  am however mindfu l  that  i f  at  any poin t  these changed 

c i rcumstances ceases to be a spes ,  but  becomes a real i ty,  i t  is  
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qui te possib le to go f rom launching a Rule 43(6)  appl icat ion to i t  

being heard in th is  d iv is ion wi th in s ix  weeks in term t ime -  that  is  

a fa i r ly  shor t  t ime f rame,  much shor ter  than a regular  opposed 

mot ion.  

 

 I  am aware then,  in  l ight  of  the f inding I  have just  

ment ioned,  that  I  cannot  suspend the order,  that  the Appl icant  has 

been unsuccessfu l ,  and cost  usual ly  fo l low the resul t .   

 

 A l though th is is  a matter  involv ing a minor  chi ld ,  when the 

Court  usual ly  orders each par ty to pay thei r  own costs in  

c i rcumstances where the par t ies have been behaving in a  

reasonable fashion,  I  cannot  reach th is  conclusion.  

 

 Where i t  has become qui te apparent  to me in the papers 

and through the argument  that  th is  Appl icant  wi l l  not  rest  at  a l l  

unt i l  the Respondent  and minor  chi ld  can only en joy superv ised 

contact  and/or  unt i l  the Respondent  has been cr iminal ly  charged 

wi th some offence,  she wi l l  cont inue to l i t igate.   

 

 In  the c i rcumstances I  am going to make an order  that  the 

costs fo l low the resul t ,  but  on a par ty and par ty scale.  

 

 In  the resul t ,  my order  is :  

 
ORDER 
 

[1 ]  The appl icat ion before me today to stay or  suspend the 

execut ion of  F.  Bezuidenhout  AJ’s order  granted on 16 January 

2024 unt i l  such t ime as a Rule 43(6)  can be heard is  d ismissed.   

[2 ]  The Appl icant  is  to pay the costs of  th is  appl icat ion on a scale  

as between par ty and par ty.   
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HARDY, AJ 
ACTING JUDGE OF THE HIGH COURT 

DATE: ………………..  
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