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In the matter between
TEBOGO JOY CHOANE Plaintiff
and

THE ROAD ACCIDENT FUND Defendant

JUDGMENT

WEIDEMAN, AJ:

This is matter number 41, that is caselilnumber 25807 of
2014, the matter of TJ Choane and the Rdad Accident Fund.
This matter was called on the 22"9 of Qctober 2024, and

counsel presented the plaintiff's case. As far as the

presentation of evidence is concerned, cdunsel commenced

by moving an application in terms of le 38(2) for the



10

20

25807/2014-ng 2
23-10-2024
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his application is

to be found on Caselines under 14-24.1 The date of the

accident from which this claim arose occlirred on the 8" of
December 2012. The plaintiff's date of |birth is the 9!" of
July 1990. This matter had been before urt before and on
the 237 of July 2024 the Court made an d@ward in respect of
general damages, future medical penses, and a
comprehensive order in respect of costs.

The only issue outstanding in e matter is the
plaintiff claim, if any, in respect of losg of income. Now
despite the age of the matter there are Bignificant gaps in
respect of collateral information, an which has an
influence on the Court’s approach to thg@ claim for loss of
income. The plaintiff was in Grade 12 inj 2010, the plaintiff
allegedly enrolled at the University of Frge State for a BSc
degree in 2011 but failed his first ydar. The plaintiff
remained at the University of the Free $tate, allegedly, in
2012 still pursuing a BSc degree but drdpped out in March
2012 for financial or academic reaso That was nine
months before the accident, and ich occurred in
December 2012.

There is no detailed history avallable between the
period March 2012 and 2015, there is Jlan indication of a
short stint of work at a fast-food outl and there is an

indication of an attempt to enroll at both the University of
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the Witwatersrand and the University of
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hannesburg, both

applications being unsuccessful. There is no collateral or

substantiating documentation in respect of these
statements. What we do know is that thg plaintiff has been
employed by the City of Johannespurg from 2015,
approximately three years after the accidgnt. We know that
he commenced work on a non-permlanent basis and
thereafter became a permanent employeelwhich he still is in
2024, nine years later.

When the matter was in court in JUly 2024, the Court
expressed reservations due to the factfithat there was no
report available from an educational psyghologist. Part of
the reason why the matter for loss of ingome was not dealt
with in July 2024, was to enable the plaintiff to secure the
assistance of an educational psychologi§t and which would
then lead and did lead to an addend report from the
industrial psychologist.

Now every expert in submitting report includes in
that report a paragraph in confirmation of the amended Rule
36(9)(b) indicating that the report is) prepared for the
assistance of the Court. | am uncertainjlas to the extent an
expert, in including that paragraph, mdstly at the end of
their report, actually applies their mind to what it is that
they are saying, and whether they cofsider in reviewing

their report before signing it, after having affixed the
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requirements of Rule 36(9)(b) to their repbrt, how the report
will be of assistance to the Court.

One of the aspects that | would] have thought an
expert in preparing a report woul take particular
cognisance of would be if there are a comorbidities or
pre-accident incidents which may or ay not have an
influence on the outcome of the matter. And once an expert
is aware of an incident or incidents th may or may not
have an influence whether that do not create an
obligation on the expert to investigate those incidents and
in preparing a report for the assistance the Court to give
the Court the comfort that those incidentg have no influence
on the outcome of their assessment.

In the report of the educational psyichologist, on page
06-59, we find reference to two pre-acdident collisions in
which the plaintiff was. Now the first Jof these occurred
when the plaintiff was ejected out of,]j or off, a moving
vehicle, and why that is of interest to thiis Court and why it
should have been considered more comprehensively is the
plaintiff description of the primary injury sustained or
retained from that accident. The plaintiff described it as
follows, “he sustained a laceration on hjls forehead”. Now
why is the phrase “sustained a lacerati on his forehead”
of significant and why should it havel been considered

further? Because the third accident, which is the one that
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we are dealing with, in it he utilises the
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xact same words
in describing his head injury, “a lacerationjto the forehead”.

So, what we do know is that therejlare two accidents
and in both of which he describes the injdry as a laceration
to the forehead. We also know that me of the other
experts in their reports refers to scarring on the forehead.
But we do not know now, now that we arg aware that there
is an earlier accident, where there was laceration to the
forehead, whether or not the scarring which the other
experts refer relates to the first or the third accident.
There is no information on that, and thgre ought to have
been, because if there is a suggestionjjthat there is any
impediment in the plaintiff's ability] to academically
progress, then the expert had the obligation to give the
Court the comfort that these earlier faccidents had no
influence.

In respect of the second accidenf, we do not know
what the extent of the injuries were. Alllwe know is that it
was a pedestrian vehicle accident nd that he was
evacuated from the scene of the incident to hospital in an
ambulance. We do not know whetherflthat was just for
observation, and he was immediate discharged, or whether
he sustained more serious injuries. Ifjthere is then any
reference in any of the medical legal reforts to anxiety, to

fear in relation to travelling, fear in crossing roads, concern
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of any sort relating to travel in any for

then the experts
had the obligation to either indicate thatjthis is because of
a combination of three accidents, orff that the earlier
accidents had no influence. To merely red@ord in a report the
fact that there were earlier accidents an@l then say nothing
further, falls short of the expert’s obligafion in preparing a
report for the assistance of the Court.

What we further know is that the plaintiff started part-
time studies again in 2021 when he ehrolled for an LLB
degree through UNISA, this is now proximately eight
years after he ceased his studies at t University of the
Free State. Taking up study after anjlextended period of
absence from the academic environmenf would, on its own,
be difficult. To study part-time, anybady that has had to
study part-time will know that it is genefally speaking more
difficult than if you are in a classroom environment. He
had, despite holding down a full-time jop in the period 2021
to June 2024 succeeded in successfully completing 16 of
the LLB modules with a further 24 left.

His academic performance iffers significantly

between the various subjects, but thatfin my lay opinion is
not an indication of a brain injury. | look at my own

performance, it took me four years t@ pass one specific
subject, | failed it three times and if that was supposed to

be an indication of my intellectual capgcity then | would not
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be sitting here. So, the fact that in sonje subjects you do

better than others do not, in my mind,jlequate to a brain
injury, there has to be more. To simply ake the statement
that he will fail, and he will not complete the other 24
modules, without any collateral or substantiating evidence
is just not good enough.

The industrial psychologist's projeetion, leaving aside
the calculation relating to the health gnvironment, which
seems to have been terminated as alfresult of the non-
acceptance at the University of the Wiflvatersrand and the
University of Johannesburg, looking onlj at the alternatives
which may include the LLB degree, is not enough to
simply say that, “in my opinion this individual will progress
to the D5 level”. On the D5 level you are on the CEO level

of fairly big corporations. The income ckage reflected for
a D5 is higher than what a judge earfls, it is higher than
what most of the most senior state émployees earn. It
implies that you are flying in the thin ajir of the top echelon
of employees. If you are going to dojla projection to that
point you need to do more, you ne@d to indicate what
additional qualifications would be required, you need to
indicate what kind of environment it will be that will enable
you to reach that high a level. We thave got nothing to

support the view, in my opinion, that h& will progress to the

D5 level.
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| quote from the matter of Bee v

he Road Accident

Fund. This is a Supreme Court of Appeal decision reported
in 2018 (4) SA 366 (SCA) and in that matfler the court held:
"It is trite that an expert witness ig required to assist
the court and not to usurp the function of the court. Expert
witnesses are required to lay a factyal basis for their

conclusions and explain their reasoningjto the court. The

court must satisfy itself, as to the gorrectness of the

expert's reasoning."
If a person is to be taken, on a pdckage basis, to the
D5 level, as an expert, in my opinion, y must lay a factual

basis for that conclusion and you |must explain the

reasoning. An indication of “in my opifpion” does not fulfil

the requirement as it is laid down iff Bee v The Road

Accident Fund.

The industrial psychologist preglictions are of no

assistance to the Court and it is rejecfled. That being the

case, the actuarial calculation is equall§ of no assistance to

the Court and rejected.

The ruling of the Court is thenjithat, as far as the
claim for past loss of income is concerned, it is neither here
nor there, it deals with short periods off, it is the amount of
R57190, and that claim succeeds, apd the defendant is
liable to compensate the plaintiff in regpect of past loss of

income, the amount of R57190.
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As far as the plaintiff claim for futbire loss of income

is concerned, | do not wish to dismiss tlle claim and given
the time delay, | also do not want to han@l down an order of
absolution because it would have the ||Jsame effect as a

dismissal. What | am going to do is | @m going to refuse

the application for default judgment in respect of future loss

of earnings and which would allow}] the plaintiff the

opportunity to reconsider the manner injwhich he wishes to

present his case and hopefully do so il future on a better

factual basis than the one that is béfore Court at the

moment. To the extent that the plaintiff{s successful, albeit

on a limited basis, the plaintiff will be é@ntitled to party and

party costs as taxed or agreed insofar ds they relate to the

aspect of loss of income, subsequentf{to the date of the

previous cost order of the 2379 of July 2@24.

My order is therefore as follows:

1. The defendant shall pay the [blaintiff the sum of

R57190 in respect of past loss of income,

2. The plaintiff’s application for @efault judgment for

future loss of income is refuse
3. The defendant shall pay the fplaintiff's party and
party costs as taxed o agreed incurred
subsequent to the Court Ordler of the 23rd July

2024.
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WEIDEMAN, AJ

JUDGE OF THE HIGH COURT

JUDGMENT





