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KUMLEBEN JA

The appellant was charged in the

Witwatersrand Local Division o©f the Supreme Court with

the mﬁrder of Martin William Cornish. The court

(Vermooten AJ) found her guilty as charged, though with
extenuating circumstances, and sentenced her to six
years' impriscnment. The appellant now appeals, with
leave of the court a guo, against the conviction and

sentence.

© It was common cause that on 22 May 1987 the
£

i
¢

appellant’ fired three shots from a revolver, one of
which penetrated the chest of the deceased in the

region of his left armpit and proved fatal.

At the trial appellant pleaded not guilty.

Her defence, as set out in her statement in terms of
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sec 115 of the Criminal Procedure Act, No 51 of 1977,
was that at the time the shots were fired she was

"under extreme emotional distress" resulting in "a

state of criminal incapacity".

There were few,  if any, material facts in
dispute (as opposed to the inferences to be drawn_from
them). The appellant recounted the history of her
association with the deceased from the time thgy first
met until hié death. His wife and his sister, Mrs van
der Merj?ﬂ who were called as witnesses for the State,
describédrthe shooting itself. A mutual friend of the
appellant and the deceésed, Mr Theron, also a State
witnéss, told of certain remarks passed by the

appellant before the fateful incident.

In this case, for the purpose of deciding on

the correctness of the conviction and for a proper
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3.
consideration of the seqtence imposed, it‘is necessary
to refer in some detail to the evidence of the
appellant. {In the course of the narrative 1 shall
interpose some comment and some evidence of the other

three witnesses to whom I have referred.}

The'appéllant and the deceased first met in
June 1986. She was at the time a 19-year-old student
at the University oé the Witwatersrand. She had passed
the first year course for a Diploma in Education and
was midwqy through her second yea?. He was more than
twice her age, 39 vyears old, and a blockl man at a
butchery. He was married and had a young daughter. He

had one child of a previous marriage and two as a

result of an extra-marital relationship.

Initialiy she resisted his advances but soon

became attracted to him. She visited him daily at the
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4.
butchery after her lectures. In due course she gave up
her studies since, as she put it, she was totally in
love with him, Her parents were unaware of the
relationship until the deceased's wife came to their
home and confronted them with the situation. On this
occasion the deceased, in the presence of his wife,
said that he loved the appellant dearly and wished to

divorce his wife in order to marry her.

In October 1986 he left his wife and came to

stay at,&he appellant's home. (She had threatened to

!

I

leave home if her parents d4did not consent to this.)
They spent a weekend on the South Coast of Natal
together. He expressed his love for her and said that
he wanted her to bear him a child. Notwithstanding all
this, on their return to Jchannesburg he said that he
was going to see his daughter. For this reason, or on

this pretext, he returned to his wife. By Wednesday of
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5.
that week ‘he was agaiq in touch with the appel}ant,
saying that he loved her and had returned to his wife
only to be with the child. A week later, on his return
from a short holiday with his wife, he promptly
arranged to see the appellant. At that stage the
appellant was concerned about their relationship and
sought counselling from a pastor of the Rhema Church.
She was reluctant to renew the relationship because she
had promised both his wife and her parents that she
would not éontinue to see him. He, however, was
persiste?t and professed his deep love fo; her. Her

state of mind at that stage is best described in her

£
i

own words: "I thought it in the best interests of all
of us that I should not (see him again), but my heart
did otherwise. 1 could not, I loved him so much I just

went back to him."

In January 1987 he told the appellant that he
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6.
and his wifew were going to consult an attorney to
obtain a divorce. He moved out of their flat and went
to live in a caravan. There the appellant visited him
daily, often staying with him until the early hours of
the morning, and cared for him by cooking for him and

tending his daily needs.

On Friday, 13th January 1987, he did not turn
up -at the caravan. The appellant suspected that "it
was the same old story" - as indeed it was. He had

gone back to the flat and, when the appellant went

f
§

there, shie found him drinking wine with his wife and
another couple. She was very upset. His wife told her
that they had become reconciled and that she must stay
out of their lives. Though distraught, she agreed to
this. (Incidentally, the deceased had broken a promise
to her that he would not return to his wife without

first telling the appellant.) Nothing daunted, within a
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7.
short. time he again telephoned tpe appellant and
falsely explained that he had gone tq the flat teo
discuss the divorce with his wife. They, the appellant
and the deceased, continued seeing each other,
expressing their mutﬁal love and plannihg a future

together.

In Manch 1987 he again left his wife and went
to live at the caravan park to demonstrate, as he said,
hi; love for the appellant. At this stage she Qas
mentally and physically‘ worn out by his conduct and
vacillation but she was still in 1love with him.
During this sta; at the caravan she maintainéd him by
paying for his fo&d aqd other expenses, which included
some form of drugs he was taking at the time.
.(According to_Theron, at about this time on a Saturday

morning the three of them (Theron, the deceased and the

appellant) were at Theron's place of business where the
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deceased was working. His wife unexpectedly arrived.
He and his wife went out onto the pavement and an
argument between them ensued. The appellant remained
with Theron in his office. She was obviously put out
by the arrival of his wife and the fact that she was
trying to persuade him to return to her. The appellant
remarked to _Theron that if she could not have him,

nobody would.)

The 18th of March was the deceased's 40th
birthdagf’whi;h he celebrated with the appellant. He
neverthélgss, according to what the appellant was told,
telephoned his wife and falsel? said that he had spent
a lonely birthday and was missing her. The appellant
was very distressed at this duplicity but still did not
see her way clear to ‘severing their relationship.

During that month he took her to Durban for a weekend

and, as previously, on his return went back to his
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9.
wife. Before the end of that month the deceased's
-wife, 1in -his presence, yet again told the appellant
that they had become reconciled and that she éﬂould
leave him alone. She agreed, on the strength of which
the deceased's wife drove the appellant to her parent's
home and the deceased packed up at the caravan park and
retufneé to. the flaf. But, in: the Qords of the
appellant, "by #hen it was too far gone, we were, I was
totally in .lpve,h I was engrossed in him, he was ﬁy

|

whole world."

fIn April 1987 the deceased's brother died.
He telephoned the appellant at her work, affirmed his
1ove'for her and expressed the need to be consoled by .
-her, _She once again weakened and agreed to sée him.
In May 1987 she went with_him to the Eastern Transvaal.

They left on a Thursday or Friday and returned only on

the Monday. Her failure to be at work on that day, and
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the poor quality of her work arising from her problems
with the deceased, caused her to be dismissed from her

employment.

Things came to a head. On Thursday 21 May 1987 she

had made arrangementé to meet the deceased at his place

of employment that afternoon. Once again he stood her

up. When he did not arrive, she suspected that he was

still with his wife. a-s he had told her that he 'was

1

going to see her about the divorce and would then come

to her 96 keep their appointment. She thought that
/

they haﬁ again become "reconciled". She expressed her
£y

;
!

concern to Mr Theron, whom she knew well and trusted.

(Theron said that they discussed the deceased's fickle

~and dishonest behaviour . towards her and that the

appellant told him that on one of the occasions when he

had let her down she had a gun in her handbag and, had

she had the guts", she would have shot him.) He did,
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in fact, arrive later that evening.

The next morning, Friday 22 May 1987, they
arranged to go to the home of Mrs van der Merwe for

lunch. As they arrived in the deceased's car, his wife

vnhexpectedly pulled up in hers. She told the appellant

that they were reconciled énd, using abusive language,

said that the appellant must stay out of their lives..

The appellant was taken aback ("flabbergasted”) and did
o !

}

not reply. Mrs van der Merwe persuaded them to go into

the housgfto discuss the matter. 1In the kitchen the
/.

B4

; ,

deceasgd'g wife repeated the assertion that they had
/

come together again. No .doubt to confirm it, the

deceased and his wife kissed and embraced. With

that the appellant asked the deceased to dfive her

back to her car. (At this stage she clearly

wanted to leave and, had the deceased complied

with her reasonable request, what happened
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12.
that day WO?ld have " been averted.) 'Instead,' the
deceased left the house with his wife. The appellant
asked Mrs van der Merwe to call the deceased back as
she wanted to find out from him whether he had
genuinely returned to his wife and why he had not told
her of his change of attitude 'since, as far as she
knéw,-he was, in thé process of obtaining a divorce.
Mrs van der-ﬁérwe returned to the house to say that he-
refused tb-cqmé_and speak to her. In fact, she bore a
) ,
message from his wife saying that, if the appellant‘
did not}ﬁgme promptly, she'would have to walk back to
her caf{// She then left the house only to see the
deceased and his wife again in an embrace. She could
not 5elieve what she saw and felt humiliated. - She has
-no recollection of how she reacted but remembefs "two
loud bangs”. (According_to deceased's wife, they had

just separated from their embrace when the three shots

were fired. The deceased turned and ran. The
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13;
appellant Wasmheard to say "I will kill ﬁim and go to
jail for him." She saw her put the revolver in her
-handbag, take the keys of his car, which she ﬁad on
her, and dfive off. The deceased ran across the road
into a garage where he was found dead. Mrs van der
Merwe explains that, as she came out of the house, shel

saw the shots being fired and the deceased run away.

When she told the appellant to put the gun away, her

reply was: "Go and fetch him, I will shoot him, I will
]

go to jail, I do not care".)

/

!
L

/
/  ¢#At some stage shortly after she had driven

s
/

off, she realised that she had fired shots with the
fevoiver. She returned to the scene to be told by Mrs
van der Merwe that the deceésed was dead or bleeding,
she cannot remember whicb, She was shocked and drove
to the home of her sister in Durban. On arrival, she

was told that the deceased had died. She gave herself
14/..0
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up to the police.

The revolver belonged to her mother and was
regularly lent to the appellant for her own protection.
There is no suggestion that she had placed it in her
handbag that morning for any other reason. This was
the first.and only occasion Ehat she had ever fired it
or.?ny other fire-arm.

%
Th;s these facts tell the lamentab;e story of

a youn?/”woman becoming increasingly infatuated and

beguiled by a much older man of lower education and

F

4

social standing. She was in -fact in thrall to him. He
was unable, or unwilling, to make a choice between his

wife and the appellant, causing deep distress to both

of them. The appellant realised that he was dishonest,

indecisive and unreliable but lacked the strength of

will to terminate the association. The attraction was,

15/...
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15.

in more senses than one, fatal.

The question on the merits is whether the

above facts warranted the conviction.

On this issue the defence called a clinical
psychologist, Mr Redelinghuys, as a witness. He put
forward three propositions which bear upon, or -

purported to| relate to, the question of liability.
/

Two were first stated in his clinical report compiled

before tpé trial, the third was raised-by him for the

first tiqe towards the end of his evidence-in-chief.

14

They were the following:

First, that in all probability she did not
plan the killing. This is plainly so: it was no part

.of the State case that it was premeditated.

‘ 16/...
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Sécqu, that in firing the shots it was not
her intention to kill the deceased: "dat dit ook nie
haar motief was om haar vriend te dood nie". If by
this it was intended to imply that she acted
deliberately in aiming at the deceasgd but had §ome
other intention in mindg, this proposition 1is
untenable. "The only reasoﬁaﬁle inference to be_drawn
from the fact that three shots were fired at him is

that she inténded killing him. If, on the other hand,
|

I

it was intended to presage his evidence in court in

/
support,pf_his third proposition, it could not have
been mo&gﬁobscurely stated.

¢

The third proposition, though variously-

"expressed in his evidence, amounted to this: As a
result an "emotional storm" arising from humiliation

and frustration, the appellant acted involuntarily or

without intent or, if conscious of her cqnduct, was
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unable to distinguish between right and wrong. Her
emotions, as he put it at one point, "het haar

L]

bewussyn oorspoel." This conclusion, if correct, would
-~ one may assume - support the defence raised, but it

was in no way substantiated by the evidence and the

reasons for his opinion are unconvincing. This

defence counsel, Mr Witz, readily, and wisely,

conceded in argument before us. He placed no reliance
on this evidence and no more need therefore be said

about it.

/ .

/

‘j The sState, after the close of the defence-

!
s

case, called, with leave of the court, a psychiatrist,

Dr Berman, in rebuttal of the evidence . of Mr

Redelinghuys and to give his views on the
appellant's criminal responsibility {also termed
"eriminal capacity" and in Afrikaans,

"toerekeningsvatbaarheid").

18/...
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It fas common cause that the appellant
suffered from no‘mental illness or mental defect at
the relevant time or ever. Lack of criminal cabacity,'
if it existed, is thus to be attributed to some non-
pathelogical cause. As this court ha; recently said

in 8 v Laubscher 1988{1) S.A. 163 (&) 167 F - G:

"Afgesien van statutére ontoérekeningsvatbaarheid
kan h mens ook nie-patologiese ontoerekenings-
vatbaarheid van h tydelike aard ten tyde van die
pleeg van die misdaad kry wat aan h nie-
patologiese toestand, dws nie aan h geestesonge-
steldheid of geestesgebrek in die vorm wvan n
patologiese versteuring van sy geestesvermoens
toe/te_skryf is nie, te wyte sodat hy nie die
on%grskeidingsvermoé of die weerstandskrag {wils-
beheervermoeé) gehad het nie. Vir doeleindes van
hier%ie appél is dit nie nodig om die vorme wat h
nie-patologiese toestand kan aanneem, te omskryf

nie."
I assume for present purposes that what was
described as an "emotional storm" or “"emotional
flooding of the m:i;ncl‘-l caﬁ result in loss of criminal

capacity,that is, that such an emotional disturbance

18/...
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19.
could result in a person being, in the'wérds of.sec
78 of the Criminal Procedure Act incapable of
.appreciating the wrongfulness of his act or of aéting
in accordance with an appreciation of such. However,
’on this assumption, in my view the court a gquo
. correctly held that criminal responsibility_ on the

part of the appellant was proved, and correctly relied

mainly on the evidence of Dr Berman in reaching this -

conclusion. ]

}/Dr Berman was at the time the principal

£

{ '
psychiatr;st at Sterkfontein Mental Hospital and had:
+

I

since 19792 been involved in numerous court Cases- of
this‘nature. He has a wealth of experience. ip the
field of mental illness and instability. He advanced
a number of persuasive ;easons for his opinion that
the appellant was crimipally responsible. It suffices

to refer to the main ones.
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Her comments before the occurence were
rightly taken into account. I refer to her statement
that if she could not have the deceased nobody would,
. and, on the day before _the shooting, that she had
previously contemplated dispatching him in the wvery
manner in which she subseqguently did. In the
. circumétances it is regsonable to iﬁfer that such
_actions were contemplated by her at times when she was
frustrated aﬁd distraught at his behaviour. Dr Berman

/

pointed out that the shooting involved pnzipping her

handbag,}/éiming the revolver at him and firing the

three shqts, ocne of which found its mark. These were’

/

deliberate acts and, according to Dr Berman, could

not have been executed in a state of automatism or.

-unconsciousness, particularly since she had never
before used a fire-arm. Though she was obviously under
great emotiocnal stress, Dr Berman also considered that

there were no grounds for c¢oncluding that she was

21/...
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21.
unable to a.pp{eciate the wrongfulness of her conduct
or to exercisg self-control. These views are
confirmed by what took place after the shéoting.
According to the two eye-witnesses, she appeared calm.
after the shooting she did not realise that the
deceased had been injured. Her instruction to Mrs van
der Merwe at that stage to "go and fetch him étc."

indicates determination and persistence on her part

to carry out! a settled intention. In the light of.

f

this evidence it cannot be said that at the critical

time the/ appellant was bereft of her senses or was

not on ény/other ground criminally responsible for her
!

actions.

Having said this, it is nevertheless clear
that her shooting of the deceased was the final result

of a prolonged period of sustained and mounting mental

strain, of which the deceased was the cause. Whether

22/...
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it was the result of anger, fruétraticm _ or
humiliation, or more than one of these emotions, is
Aimmaterial. What is plain is that they must I};ave
substantially reduced her power of restraint and self-
control. This fact, though highly relevant to the
gquestion of sentence, cannot affect her criminal
liability. "'.[.‘he convictim:l of murder was, in my view,
fully justified.

Dr }Bérman, as T have said, gave evidence

o
after the defence case had glosed. When counsel for
the Stat’?f sought leave to call him in rebuttal, the
applica.tign was opposed. The court in the exercise of-

p

its discretion allowed him to give evidence. Mr Witz
subm:';tted that this ruling was irregular and
amounted to a misdirection. This argument ﬁas no
substance. The sec lls‘statement, to which I have

referred, gave no indication of the nature of the

evidence which would be led in support of this
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defence. The ‘fact' that Mr Redelinghuys was to give
eﬁidence was made known to State counsel, and a copy
of his report furniéhed, at the earliest On?thé day
before he was called as a witness. Moreover, it must
be borne in mind that a proper assessment of _the

appellant‘s mental state and criminal capacity could

properly be made only after the appellant had given .

her evidence. Any conclusions reached by Dr Berman
before such stage would in the nature of things have
f

been provisional and it would therefore in any event

have bee?/necessary to recall him after her evidence.

After conviction two witnesses were called
on the gquestion of sentence. Brigadier Lesley
Whitehead, the head of the Security Division of the
Soweto City Council, was her emploger at the time he
testified. He said that,_as his private secretary,

she was trustworthy and proficient. Her father,

24/...
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24,
that before she met the deceased, the appéllant wa; a
responsible and caring daughter. He and his wife were
totally opposed to.their relationship but were'uﬁable
to persuade their daughter to put an end to it. On
one occasion he took the trouble. to go to the
deceased's place of work and ask .him to refrain from
séeing her until‘he was divorced froﬁ his wife. He was

rewarded with a flippant and evasive reply.

Thelappellant is a first offender and on all

’

the evidiﬁ&e has never, apart from on this occasion,
acted vfolently. One c¢an séfely_conclude that there -
is. no need for a sentence to be imposed to serve as a
pgrsdnal deterrent. There is little or no likelihood

.0of this experience repeating itself.

In the course of the judgment o©on sentence
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the learned Judge said:

"There are your home circumstances which vyour
father described to me as Tharmonious and
apparently the three daughters and the father and
mother lived happily together until this man came
into your 1life, from when you started becoming
_ completely stubborn and did not want. to take any
advice from your parents. In fact, you told me
so yourself. You were completely infatuated by
this person and although you knew you were doing
wrong by going around with a married 'man, and
although your moral wvalues told you that you
should sFop, you did not do so and you woﬁid FOE
listen to your father and mother. So your home
circumsténces were beneficial but yvou d4did not
heed and you did not try to benefit from it."

/

/
To my mind this stricture does not sufficiently take

/.

.

into aécoﬁnt the pro%onged persistence of the dece;sed
and Fhe numercus attempits the appellant did make to
put an end to their relationship. Be that as‘it may,
it was not argued that the court had misdirected

itself in this or any other respect. On the contrary,

the court considered the relevant factors relating to
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sentence and the feasibility of imposing an
alternative form of punishment. Having regard to the
.seriousness of the offence, it concluded, correctiy in
my view, that a term of imprisonment was the only
option. But, having regard to the special

circumstances of this.case, I consider a sentence of 6

years' imprisonment to be unduly harsh. Since the

appropriate sentence - as I see it - ought to have

been one of] 3 years' imprisonment, the disparity

I
I
!

warrants a reduction of sentence on appeal.
/
Tbé appeal is allowed in part. The convic-
/

tion is confirmed but the sentence is set aside and
one of 3 years' imprisonment substituted.
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