
REPUBLIC OF SOUTH AFRICA 
 

 
 

IN THE HIGH COURT OF SOUTH AFRICA 
GAUTENG LOCAL DIVISION, JOHANNESBURG 

 
 
 Case Number: 10942/2021 
 
 
 

   
 
 
 
 
In the matter between: 
 
 
SONTO REBECCAH NZILWANE Applicant 
 
  
and 
 
PASSENGER AGENCY OF SOUTH AFRICA Respondent 
 
  
 
 

JUDGMENT 

Badenhorst AJ: 
 
[1] On 4 March 2021 the applicant, as plaintiff, issued summons against the 

defendant for damages she allegedly suffered when she fell from a passenger 

train operated by the defendant.  
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6. The amendments are a tactical advantage to the Plaintiff to introduce a 

new cause of action; and 

7. The Plaintiff has failed to tender costs occasioned by the proposed 

amendments.” 

[4] It is trite that courts allow amendments where this can be done without prejudice 

to the other party, and it is accepted that a court considering the grant or refusal 

of an application for the amendment of a pleading has a discretion to do so, and 

that such discretion must be exercised judicially in the light of all the facts and 

circumstances. 

[5] Rule 28(3) which deals with objections to proposed amendments, provides as 

follows: “(a)n objection to a proposed amendment shall clearly and concisely 

state the grounds upon which the objection is founded.” The requirement that the 

grounds of objection must be stated was introduced by amendment of the subrule 

in 1987 probably because of the remarks in Jacobsz v Fall 1981 (4) SA 871 (C) 

at page 872G namely that  it was desirable to bring Rule 28 into line with the 

Rule governing exceptions (Rule 23 (3)) and require that the notice of an 

objection to a proposed amendment set out the grounds thereof. 

[6] In Squid Packers (Pty) Ltd v Robberg Trawlers (Pty) Ltd 1999 (1) SA 1153 (SE) 

at page 1158A–C) it was held, based on the wording of subrule 28(3), that an 

objection not included in the notice of objection cannot be entertained.  

[7] The application for amendment is supported by an affidavit of applicant’s attorney 

of record who deals with each ground of objection as stated in the notice of 

objection where the vagueness of the objection (and its grounds are frequently 

pointed out). 

[8] In my view the respondent’s objection falls woefully short of what is required in 

terms of the rule. To object because the amendment was made after certification 

of trial readiness goes nowhere unless lateness results in prejudice that cannot 

be remedied by an order for costs. It is in any event not stated what prejudice will 

be suffered. The 10 – day period afforded for an objection is prescribed by rule 

28. To use that as a ground of objection makes no sense. The serious charge 
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that the amendment is not in good faith does not come even close to being 

justified – it is in any event completely excluded as a possibility by the applicant’s 

attorney’s comprehensive affidavit. The final ground of objection suggests that 

the applicant is seeking to withdraw “admissions” but, again, without identifying 

where this is in the proposed amendment. Being a proposed amendment of a 

claim, it is hard to imagine how “admissions” can be withdrawn by any proposed 

amendments of that claim. As appears from the table above, the essence of the 

cause of action remains unchanged.  

[9] The respondent says of the amendments that they are “amendments (which) are 

a tactical advantage to the Plaintiff to introduce a new cause of action”. Leaving 

aside the inelegant expression of the issue, an important principle overlooked in 

this objection is stated as follows in the frequently cited decision in South British 

Insurance Co Ltd v Glisson 1963 (1) SA 289 (D) per Miller J (as he then was) at 

page 294C: 

“Needless to say, the fact that the amendment may cause the respondent to 

lose his case against the applicant is not of itself 'prejudice' of the sort which 

will dissuade the Court from granting it.” 

[10] Finally, the respondent objects because the applicant did not tender costs for its 

amendment – but rule 28 (9) takes care of that by proving that “A party giving 

notice of amendment in terms of subrule (1) shall, unless the court otherwise 

directs, be liable for the costs thereby occasioned to any other party.” There was 

no need for objection on that ground. 

[11] The usual rule is that an applicant for amendment, who seeks an indulgence, 

must pay the costs even if the opposition fails. This rule does not apply when the 

objection to the amendment is frivolous. 

[12] In my view, the objection is frivolous and the respondent should bear the costs 

occasioned by its opposition. 

[13] The following order is made: 

a. The amendment dated 11 October 2023 is granted; 
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b. The respondent/defendant is ordered to pay the costs occasioned by its

opposition which is to be taxed on Scale C.

_________ ____ 

BADENHORST AJ 
JUDGE OF THE HIGH COURT 

JOHANNESBURG 
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