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In the matter between 

 

D[. . . ]  E[. . . ]  T[ . . . ]  Appl icant  

 

and 

 

F[. . . ]  T[ . . . ]  Respondent  

 

J U D G M E N T  

LEAVE TO APPEAL 

 

 

YACOOB, J :    

This is  an appl icat ion for  leave to appeal  a judgment  that  was 

handed down over a year ago .   The appl icat ion for  leave only  

came to my at tent ion dur ing Apr i l  2024 due to some lapses in the 

appeals of f ice and was in i t ia l ly  set  down for  hear ing dur ing May 

2024.   I t  was postponed to g ive the par t ies an opportuni ty to 

at tempt  to set t le  the mat ter .   However,  those at tempts were 

unsuccessfu l .    
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The test  for  leave to appeal  is  whether  there is  a prospect  of  

success on appeal ,  and the appl icant  has to show that  another  

cour t  is  l ike ly to come to a d i f ferent  conclusion than th is cour t  d id .    

 

Mr Seoka,  for  the appl icant ,  submit ted that  i t  is  a s imple quest ion .   

The quest ion is ,  do the par t ies agree on the d iv is ion of  the 

estate?  I f  they do not  agree,  then the mat ter  should be referred 

to the l iquidator .   

 

The appl icat ion before me was for  the appointment  of  a receiver  

and l iquidator  of  the jo int  estate  of  the par t ies,  who are a l ready 

d ivorced .   However,  as I  found in my judgment ,  i t  seems to me 

that  the quest ion is  a l i t t le  b i t  more compl icated,  and one has to  

look at  the quest ions on which the par t ies d isagree .   I t  is  on ly  

when the par t ies d isagree on the mode of  d iv is ion ,  rather  than the 

proport ions in which the d iv is ion is  to take p lace,  that  i t  is  

appropr iate to appoint  a l iqu idator .   

 

Mr Ndlovu,  for  the respondent ,  submit ted that  another  cour t  would  

not  come to a di f ferent  conclusion,  that  the par t ies are not  ad 

idem  about  what  thei r  legal  r ights are wi th in the estate,  and that  

these quest ions need to be determined by a court .   This is  in fact  

consistent  wi th  my v iew,  that  the appl icant  ought  to have brought  

the actual  d ispute about  what  the r ights of  the par t ies  are to a 

court ,  rather  than s imply seeking the appointment  of  a l iquidator .    

 

I t  mat ters what  the d ispute is ,  or  rather  i t  matters what  i t  is  the 

par t ies are unable to agree about .   So the quest ion is  not  s imply 

whether  the par t ies agree,  but  what  i t  is  they cannot  agree about .   

I  cannot  s imply accept  the argument  that  i f  the par t ies do not  

agree,  the quest ion  must  be referred to a l iquidator .   

 



I  am therefore not  sat is f ied that  another  cour t  would come to a 

d i f ferent  conclusion,  because there are d isputes between the 

par t ies which af fect  their  legal  r ights and which are not  wi th in the 

purv iew of  a l iquidator  to determine .   For  these reasons,   

 

THE APPLICATION FOR LEAVE TO APPEAL IS DISMISSED, 

WITH COSTS.  

-  -  -  -  -  -  -  -  -  -  -  

 

 

 

YACOOB, J  

JUDGE OF THE HIGH COURT  

DATE:  22/10/2024  

 

 


