


039074/2022-ng 2 JUDGMENT 
11-09-2024 
f ranch ise  ag reem en t ,  o r  the  lega l i t y  o f  the  conduc t  o f  To rga  

o r  i t s  agen ts .  Th is  is  because  save  fo r  an  o rde r  fo r  the  

re tu rn  o f  pa t ien t  reco rds  wh ich  I  sha l l  p resen t ly  m ake ,  the  

o the r  re l ie f  in  the  no t ice  o f  m o t ion  no  longer  ra ises  a  l i ve  

issue  be tween  the  pa r t ies .   

The  app l ican ts  cam e to  cou r t  on  essen t ia l l y  two  

com p la in ts .  The  f i r s t  re la ted  to  a  r igh t  to  con t inue  in  

occupa t ion  o f  the  p rope r ty  f rom  wh ich  the  f ranch ise  was  

ope ra ted ,  and  the  second  re la ted  to  the  r igh t  to  re tu rn  o f  

va r ious  pa t ien t  ca rds  he ld  by  To rga .  The  app l ican ts  no  10 

longer  ope ra te  f rom  the  p roper ty  and  have  vaca ted  i t .   I t  i s  

acco rd ing ly  no t  necessa ry  fo r  m e  to  cons ide r  the  lega l i t y  o f  

the  f ranch ise  ag reem en t  as  i t  re la tes  to  the  app l ican ts '  

r igh ts  to  rem a in  in  occupa t ion  o f  the  p rope r ty .    

Be fo re  m e  today  the  pa r t ies  a re  ag reed  on  an  o rde r  

tha t  w i l l  see  the  app l ican ts '  pa t ien ts '  reco rds  re tu rned  to  

them  and  the  f i r s t  and  second  responden ts  res t ra ined  f rom  

re ta in ing  u t i l i s ing ,  sha r ing  o r  se l l ing  them .   Acco rd ing ly ,  

whe the r  o r  no t  the  f ranch ise  ag reem en t  pe rm i ts  tha t ,  and  

whe the r  o r  no t  the  f i r s t  and  second  responden ts  have  20 

sough t  to  do  tha t  no tw i ths tand ing  the  p rov is ions  o f  the  

ag reem en t ,  i s  aga in  no  longer  a  l i ve  issue .   In  o the r  words ,  

g iven  the  o rde r  by  consen t  tha t  I  sha l l  p resen t ly  m ake ,  the  

app l ica t ion  is  m oo t .    

The  o rde r  I  sha l l  m ake  by  ag reem en t  p rov ides  fo r  the  
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f i r s t  and  second  responden t  to  de l ive r  pa t ien t  ca rds ,  p re -

tes t  fo rm s ,  pa t ien t  pe rsona l  in fo rm a t ion ,  pa t ien t  accoun ts  

and  em a i l  da tabases  p resen t ly  he ld  by  the  f i r s t  and  second  

responden ts  to  the  app l ican ts .   I t  a lso  aga in ,  by  ag reem en t ,  

in te rd ic ts  and  res t ra ins  the  f i r s t  and  second  responden ts  

f rom  us ing  o r  d issem ina t ing  tha t  in fo rm a t ion .    

The  on ly  l i ve  ques t ion  tha t  rem a ins  be tween  the  

pa r t ies  is  who  shou ld  pay  the  cos ts  o f  the  app l ica t ion .   Th is  

has  exc i ted  a  g rea t  dea l  o f  a rgum en t .    

M r  A l ly ,  who  appeared  fo r  the  app l ican ts ,  subm i t ted  10 

tha t  the  app l ican ts  a re  en t i t led  to  the i r  cos ts  m ere ly  on  the  

bas is  tha t  th is  o rde r  is  now  be ing  g ran ted  by  ag reem en t ,  

and  tha t  the  ag reem en t  to  g ran t  the  o rde r  was  on ly  reached  

today .  I t  was  acco rd ing ly  necessa ry  fo r  the  app l ican ts  to  

com e to  cou r t  to  ge t  the i r  re l ie f .    

M r  Dobe ,  fo r  the  f i r s t  and  second  responden ts ,  says  

tha t  th is  is  no t  so .  He  subm i t ted  tha t  the  re l ie f  tha t  I  sha l l  

p resen t ly  g ran t  was  a lways  ava i lab le  to  the  app l ican ts  and  

was  em bod ied  in  va r ious  tenders  m ade  th roughou t  the  

papers .     20 

Pure ly  as  a  m a t te r  o f  tex tua l  accu racy  tha t  

subm iss ion  canno t  be  sus ta ined .   The re  is  no  tender  a long  

the  l ines  o f  the  o rde r  tha t  i s  now  ag reed  to  anywhere  in  the  

papers .  To  be  fa i r  to  h im ,  M r  Dobe  d id  no t  say  tha t  the re  

was .   He  sa id  tha t  i t  i s  c lea r  f rom  the  papers  tha t  the  f i r s t  
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and  second  responden ts  were  a lways  w i l l ing  to  re tu rn  the  

in fo rm a t ion ,  and  tha t  the  w i l l ingness  to  re tu rn  the  

in fo rm a t ion  was  ind ica t ive  o f  an  under tak ing  no t  to  use  the  

in fo rm a t ion  in  any  o the r  way  and  to  de le te  i t  f rom  the  f i r s t  

and  second  responden ts '  sys tem s .    

T ry  as  I  m igh t ,  I  canno t  see  those  im p l ica t ions  on  the  

papers .  W ha t  I  see  is  an  under tak ing  to  re tu rn  the  

in fo rm a t ion .  The re  is  no  under tak ing  to  de le te  i t  and  no  

under tak ing  no t  to  fu r the r  d issem ina te  the  in fo rm a t ion .   I t  

seem s to  m e  tha t  the  app l ican ts  had  to  com e to  cou r t  to  ge t  10 

tha t .  I t  i s  no t  a t  a l l  c lea r  to  m e  on  the  papers  why  the  f i r s t  

and  second  responden ts  d id  no t  m ake  a  tender  subs tan t ia l l y  

in  the  te rm s  tha t  they  have  now  ag reed  to ,  be fo re  today .  Bu t  

the  fac t  rem a ins  tha t  they  d id  no t .    

 I t  fo l lows  tha t  the  app l ican ts  m us t  have  the i r  cos ts .   

M r  A l ly  subm i t ted  in i t ia l l y  tha t  those  cos ts  shou ld  be  on  the  

a t to rney  and  c l ien t  sca le ,  bu t  I  do  no t  th ink  tha t  a  

founda t ion  has  been  la id  on  the  papers  fo r  a  pun i t i ve  cos ts  

o rde r  in  favou r  o f  e i the r  pa r ty .    

Fo r  a l l  those  reasons  I  m ake  the  fo l low ing  o rde r  –  20 

1  The  f i r s t  and  second  responden ts  a re  d i rec ted  to  

de l ive r  up  the  app l ican ts ’  pa t ien t  ca rds ,  p re - tes t  

fo rm s ,  pa t ien t  pe rsona l  in fo rm a t ion ,  pa t ien t  accoun ts  

and  em a i l  da tabase  ( “ the  in fo rm a t ion ” )  and ,  fo r  tha t  

pu rpose ,  to  take  a l l  s teps  necessa ry  to  ensu re  tha t  






