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c la im  fo r  paym en t  on  the  bas is  tha t  the  Spec ia l  

Inves t iga t ing  Un i t  (S IU )  has  conduc ted  an  inves t iga t ion  in to  

the  paym en t  o f  som e R27  m i l l ion  wor th  o f  invo ices  

p rev ious ly  subm i t ted  by  M r  No tshe ,  and  tha t  th is  

inves t iga t ion  has  no t  been  conc luded .   I t  i s  these  p rev ious ly  

subm i t ted  and  pa id  invo ices  tha t  fo rm  the  focus  o f  the  S IU  

inves t iga t ion .  Th is  is  acknow ledged  in  the  answer ing  

a f f idav i t .   The  invo ices  o f  wh ich  M r  No tshe  now  c la im s  

paym en t  a re  no t ,  as  fa r  as  the  issue  is  taken  on  the  papers  

a t  leas t ,  the  sub jec t  o f  an  S IU  inves t iga t ion .  Nor  has  any  

o the r  bas is  been  la id  in  the  answer ing  papers  to  re fuse  to  

pay  them .    

M r  M ham b i ,  who  appeared  fo r  the  S ta te  A t to rney ,  

subm i t ted  tha t  the  essence  o f  the  S ta te  A t to rney ’s  

oppos i t ion  is  tha t  un t i l  the  S IU  inves t iga t ion  in to  the  

paym en ts  p rev ious ly  m ade  is  com p le ted ,  the  S ta te  A t to rney  

does  no t  know  wha t  am oun t ,  i f  any ,  o f  the  R27  m i l l ion  tha t  

i s  a l ready  pa id  to  M r  No tshe  w i l l  have  to  be  pa id  back .    

M r  M ham b i  subm i t ted  tha t  th is  rep resen ts  an  

in to le rab le  r isk  to  the  S ta te  A t to rney .  O n  the  bas is  o f  tha t  

pe rcep t ion  o f  r i sk ,  i t  was  subm i t ted ,  the  S ta te  A t to rney  is  

en t i t led  to  w i thho ld  paym en t  in  re la t ion  to  any  invo ices  

subm i t ted  by  M r  No tshe ,  even  ones  tha t  a re  no t  the  sub jec t  

the  S IU  inves t iga t ion ,  un t i l  the  S IU  inves t iga t ion  is  

com p le ted .    
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W h i le  I  unders tand  the  S ta te  A t to rney ’s  conce rns ,  

tha t  i s  no  bas is  on  wh ich  to  res is t  a  c la im  fo r  paym en t  

based  on  invo ices  tha t  a re  o the rw ise  due  and  payab le .   I f  

any  o f  the  R27  m i l l ion  tha t  has  a l ready  been  pa id  to  M r  

No tshe  subsequen t ly  becom es  repayab le ,  the  S ta te  A t to rney  

w i l l  have  i t s  rem ed ies  then .    

The  S ta te  A t to rney  is  no t  en t i t led  to  specu la te  tha t  M r  

No tshe  m ay  have  to  pay  som e o f  tha t  m oney  back ,  and  on  

the  bas is  o f  tha t  specu la t ion  re fuse  to  pay  am oun ts  due  in  

te rm s  o f  invo ices  tha t  i t  has  accep ted  and  approved ,  and  in  

respec t  o f  wh ich  i t  has  no  genu ine  bas is  to  repud ia te  

l iab i l i t y .    

In  the  cou rse  o f  the  exchange  o f  papers  i t  becam e 

c lea r  tha t  one  o f  the  invo ices  in  respec t  o f  wh ich  M r  No tshe  

c la im ed  paym en t ,  tax  invo ice  num ber  202  in  the  m a t te r  o f  

PP M o le fe  on  beha l f  o f  K  M o le fe  ve rsus  the  M EC fo r  Hea l th ,  

had  a l ready  been  pa id  by  the  S ta te  A t to rney .  The  am oun t  

due  in  respec t  o f  tha t  invo ice  has  been  sub t rac ted  f rom  the  

am oun t  c la im ed  in  M r  No tshe ’s  no t ice  o f  m o t ion .   M r  No tshe  

none the less  pe rs is ts  in  a  c la im  fo r  paym en t  o f  the  am oun t  

in  h is  no t ice  o f  m o t ion  ne t t  o f  the  am oun t  se t  ou t  in  tax  

invo ice  num ber  202 .     

The re  was  a  sugges t ion  du r ing  a rgum en t  tha t  the  S IU  

has  a  d i rec t  and  subs tan t ia l  in te res t  in  these  p roceed ings ,  

bu t  I  do  no t  th ink  tha t  con ten t ion  can  be  sus ta ined .  I f  the  
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invo ices  in  respec t  o f  wh ich  M r  No tshe  c la im s  paym en t  a re  

no t  invo ices  in  wh ich  the  S IU  is  in te res ted  o r  in  respec t  o f  

wh ich  i t  has  opened  an  inves t iga t ion ,  the re  is  no  bas is  to  

jo in  the  S IU  to  these  p roceed ings .    

In  a  d ra f t  o rde r  handed  up  to  m e ,  M r  Vob i ,  who  

appeared  fo r  M r  No tshe ,  asked  fo r  in te res t  to  run  on  the  

am oun t  due  in  te rm s  o f  each  o f  the  invo ices  f rom  30  days  o f  

the i r  p resen ta t ion .   I t  i s  no t  c lea r  to  m e  on  these  papers  

when  the  invo ices  were  p resen ted ,  and  I  take  M r  M ham b i ’s  

po in t  tha t  a  num ber  o f  que r ies  m ay  we l l  have  been  ra ised  in  

re la t ion  to  them .  Those  que r ies  m ay  we l l  have  been  ra ised  

in  good  fa i th  g iven  the  backg round  fac ts  tha t  I  have  

m en t ioned  in  th is  m a t te r .  They  m ay  a lso  have  pos tponed  the  

da te  on  wh ich  each  o f  the  invo ices  fe l l  due .    

 In  the  c i rcum stances  i t  seem s to  m e  tha t  the  w ise r  

cou rse  is  to  g ran t  the  c la im  fo r  paym en t  w i th  in te res t  to  run  

f rom  the  da te  on  wh ich  the  app l ica t ion  papers  were  issued ,  

on  14  January  2021 .   M r  Vob i  a lso  asked  fo r  an  o rde r  fo r  

cos ts  on  the  a t to rney  and  c l ien t  sca le ,  bu t  la te r  accep ted  

tha t  the  sca le  o f  cos ts  shou ld  be  le f t  in  m y  d isc re t ion .    

I  do  no t  th ink  tha t  th is  is  a  p rope r  case  fo r  a t to rney  

and  c l ien t  cos ts .  W h i le  m isgu ided ,  I  do  no t  th ink  the  

oppos i t ion  to  th is  app l ica t ion  has  been  in  bad  fa i th .  I  do  no t  

th ink  tha t  the  responden ts  have  conduc ted  them se lves  in  

any  way  inapprop r ia te ly  in  the  p resen ta t ion  o f  the  case .  






