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M r  and  M rs  Z  have  to  show  tha t  the re  is  a  reasonab le  

p rospec t  tha t  a  cou r t  o f  appea l  wou ld  f ind  the  fac tua l  

conc lus ions  I  reached  were  c lea r ly  w rong .  Tha t  rea l ly  bo i ls  

down  to  the  p ropos i t ion  tha t  I  d rew  m y  conc lus ions  in  the  

absence  o f  ev idence  tha t  suppor ted  them  o r  tha t  I  igno red  

adm iss ib le  ev idence  incons is ten t  w i th  them .  

 M r  and  M s  Z  do  no t  m oun t  a  case  o f  tha t  na tu re .   

W ha t  M r  and  Mrs  Z  say  is  tha t  a  cou r t  o f  appea l  m igh t  we igh  

up  the  fac ts  p roved  a t  t r ia l  d i f fe ren t ly.   On  i ts  own  te rm s  

tha t  i s  no t  a  bas is  on  wh ich  I  can  g ran t  leave  to  appea l .  10 

  A t  t r ia l  KM N and  M r  and  M rs  Z  to ld  two  m u tua l ly  

des t ruc t ive  s to r ies  abou t  why  KM N t rans fe r red  R430  000  to  

M rs  Z .  KM N sa id  i t  was  fo r  M rs  Z  to  buy  he r  a  house .   M r  

and  M rs  Z  sa id  tha t  i t  was  a  g i f t  f rom  KM N to  M rs  Z .    

 I  found  in  m y  t r ia l  judgm en t  tha t  i f  a l l  I  had  were  

the  com pe t ing  ve rs ions  o f  the  pa r t ies  be fo re  m e ,  I  cou ld  no t  

choose  be tween  them  and  I  wou ld  have  to  abso lve  M r.  and  

M rs  Z  f rom  the  ins tance .   

 However,  the  pa r t ies ’ com pe t ing  ve rs ions  were  no t  

the  on ly  adm iss ib le  ev idence  a t  t r ia l .  I  a lso  had  bank  20 

s ta tem en ts  wh ich  eve rybody  accep ted  showed  tha t  ove r  a  

pe r iod  o f  seve ra l  yea rs ,  a f te r  a  house  was  in  fac t  pu rchased  

w i th  the  m oney  KM N gave  to  M r  and  M rs  Z ,  M rs  Z  

t rans fe r red  to  KM N a  se r ies  o f  am oun ts  tha t  were  

rep resen ted  on  the  bank  s ta tem en ts  as  paym en ts  fo r  ren t  
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m ade  by  tenan ts  l i v ing  a t  the  house .    

 I  found  in  m y  t r ia l  judgm en t  tha t  th is  co r robo ra ted  

KM N’s  ve rs ion  tha t  the  m oney  was  g iven  to  M r  and  M s  Z  to  

buy  KM N a  house .   

  I  found  tha t  KM N ’s  ve rs ion  was  a lso  co r robo ra ted  

by  the  fac t  tha t  she  appears  on  the  bank  s ta tem en ts  to  have  

m ade  paym en ts  towards  work  done  to  im prove  the  house  

pu rchased  w i th  the  m oney  she  gave  to  M rs  Z ,  bu t  wh ich  on  

M r  and  M s  Z 's  ve rs ion  was  neve r  m ean t  fo r  he r.  These  

paym en ts  a lso  dem ons t ra ted  tha t  the  t rue  in ten t ion  10 

under ly ing  the  t rans fe r  o f  m oney  to  M rs  Z  was  tha t  M rs .  Z  

wou ld  buy  a  house  fo r  KM N,  no t  fo r  he rse l f .   

 Those  two  m a te r ia l  p ieces  o f  ev idence  –  the  

paym en ts  to  KM N m arked  as  ren t  and  the  paym en ts  fo r  

bu i ld ing  m a te r ia ls  to  im prove  the  house  –  t ipped  the  

p robab i l i t ies  in  favou r  o f  KM N ’s  ve rs ion .  Tha t  i s  the  

conc lus ion  I  d rew  in  m y  judgm en t  on  t r ia l .    

 M r  and  M rs  Z ,  desp i te  d i l igen t  and  ab le  a rgum en t  

f rom  M r  A l i  who  appeared  on  the i r  beha l f ,  have  been  unab le  

to  conv ince  m e  tha t  the re  is  a  bas is  on  wh ich  an  appea l  20 

cou r t  m igh t  conc lude  tha t  these  fac tua l  f ind ings  were  c lea r ly  

w rong .    

 Fo r  a l l  those  reasons ,  I  m ake  the  fo l low ing  o rde r :   

 

[1 ]  The  app l ica t ion  fo r  leave  to  appea l  i s  d ism issed .  






