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Order: Paragraph [90] of this judgment.



JUDGMENT

TODD, AJ:

[1]

(2]

(3]

[4]

[3]
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The Plaintiff is 76 years old. She lives in a retirement village. The Defendant

is her youngest brother.

During February 2012 the Plaintiff loaned an amount of R1,100,000 to the
Defendant. This was an amount that the Plaintiff had accumulated over time
through the sale of a house, cashing in policies that she had held with her
former husband and some related investments. At the time, she held her
accumulated investments with Allan Gray and hoped that they would provide

her with a pension.

The Defendant, her brother, is an entrepreneur. At the relevant time he
conducted a micro-lending business through a close corporation, Wonderslip
CC, of which he was the sole member. He has held various other business

interests at different times.

In December 2011 the Defendant had entered into a new business venture
with a friend. This was a waterproofing business. In January 2012 his friend

and business partner in that venture was killed in a motor cycle accident.

At that stage the Defendant was, according to him, overcommitted in the
micro-lending business and he needed to raise money quickly to save the

waterproofing business following the death of his business partner.

The Defendant planned to raise funds through a bond on his own house, but

this was going to take some time. He was aware of his sister’s investment
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were made on his behalf in reduction of the interest on the loan, no question

of “piercing the veil” arises here.

The Defendant testified that he did not personally maintain a record of any
kind of the interest accumulated, the repayments made, and the outstanding

balance of the loan from time to time.

The only evidence available concerning the interest accrued, repayments
made, and the outstanding balance of the loan from time to time was the
evidence of the Plaintiff. That information is contained in a schedule prepared

by the Plaintiff that was attached to her particulars of claim.

The Plaintiff testified that she had maintained the schedule on an ongoing
basis since inception of the loan. The schedule reflects the interest rate
applicable from time to time, repayments made, the interest accrued, and the

balance outstanding on the loan.

The Plaintiff testified that she had prepared that schedule and maintained it
on an ongoing basis according to instructions given to her by the Defendant.
Those instructions included the formulae on which she should calculate
interest, which the Defendant showed her how to do. That is the basis on
which she maintained the schedule and kept a record of the capital and
interest accruing on the loan, repayments and the outstanding balance on an

ongoing basis.

The Defendant, for his part, testified that the actual calculation “was not rocket
science” and that it merely required the calculation of interest in arrears. The
Plaintiff, he testified, who had worked with loans and interest rates on a daily
basis for a number of years in the micro-lending business, “had been doing
this for years”. He disputed that he had showed her how to calculate the

interest, saying this was “common knowledge at the time”.

The Defendant further stated that he was not involved in preparing the
schedule or in giving any instructions in that regard to the Plaintiff. The
Plaintiff, he said, would simply liaise with his bookkeeper, their sister Ms
Kinnear. The Defendant confirmed, however, that Ms Kinnear made all
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In support of his submission that the provisions of the National Credit Act
applied to the loan and that the terms of the acknowledgement of debt were
unenforceable because the Plaintiff was not registered as a credit provider
under the provisions of that Act, Mr Booysen referred to Fourie v Geyer®. He
submitted that the acknowledgement of debt required the Defendant to pay
punitive costs and substantial interest and this pointed to the agreement being
subject to the provisions of the National Credit Act because its terms were
greatly to the Plaintiff's benefit and advantage and were “clearly concluded at

arm’s length”.

In my view there is no doubt that the loan agreement between the parties was
one that falls within the ambit of the exclusion in section 4(2)(b)(iii) of the
National Credit Act. It also falls within the ambit of section 4(2)(b)(iv).

The parties are siblings. The transaction was initiated by the Defendant, who
needed the money and who set the terms on which he would borrow it from
his sister. He made her, as he put it, “an offer that she couldn’t refuse”. The
Defendant knew that the money was held by his sister as an investment
towards her retirement. It was advanced initially purely on trust between
siblings without any documentation. When his sister asked to document the
terms of the loan and had an attorney draw an agreement to that effect, the
Defendant rejected it outright, and prepared his own document on his own

terms.

The terms on which the Defendant insisted for the loan were vague and open
ended, prescribing no repayment date and imposing only a prohibition on
claiming payment of the full capital sum during the first two years of the loan.

That the transaction was not at arms length is reinforced by the informal
manner in which the Defendant treated repayments, relying entirely on the
Plaintiff and his other sister, who served also as his bookkeeper in his micro-
lending business, to maintain a record of what interest had accrued and what

payments had been made under the loan.
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described as dishonourable in various respects, it does not seem to me that
this falls, on the face of it, within the ambit of economic abuse of the kind that

would constitute an offence under the Older Persons Act.

This does not of course constitute a binding decision in that regard. | am
simply not satisfied that this Court should take the step, on the strength of the
evidence that | have heard, of referring the matter to the NDPP. It remains
open to the Plaintiff to pursue that course of action as a complainant if so
advised or if she so chooses.

As regards costs, these should in my view follow the result. The scale of costs
was included in the agreed acknowledgment of debt prepared by the

Defendant.
In the circumstances | make the following order:

The Defendant is ordered to pay the Plaintiff the sum of R1,080,029.41
together with interest at the prescribed legal rate calculated from 24

October 2019 until date of final payment.

The Defendant is ordered to pay the Plaintiff's costs on the attorney and
own client scale, including the costs consequent on the application for

absolution from the instance.

THE HIGH COURT
JOHANNESBURG
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