
128720/2023-adj 1 JUDGMENT  
2024-08-16  Application for Leave to Appeal 

SAFLII Note: Certain personal/private details of parties or witnesses have been redacted from this document 
in compliance with the law and SAFLII Policy 

 
IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG LOCAL DIVISION, JOHANNESBURG 
 

CASE NO: 128720/2023 

DATE: 2024-08-16 

 

 

 

 10 

 

 

 

 

 

In the matter between 

 

CITY OF JOHANNESBURG  

METROPOLITAN MUNICIPALITY  Appl icant  

 20 

And 

 

CALVIN BANTHAM and OTHERS

 Respond

ents  

 

 

JUDGMENT EX TEMPORE  
LEAVE TO APPEAL 

 30 

 

DELETE WHICHEVER IS NOT APPLICABLE 
(1) REPORTABLE: NO. 
(2) OF INTEREST TO OTHER JUDGES: NO. 
(3) REVISED. 
DATE 16 August 2024         
 
SIGNATURE 

https://www.saflii.org/content/terms.html


128720/2023-adj 2 JUDGMENT  
2024-08-16  Application for Leave to Appeal 
WILSON, J :  The appl icant ,  the Ci ty  of  Johannesburg,  seeks 

leave to appeal  against  my order  dated 2 August  2024,  in  

which I  d i rected the Ci ty  to restore the indiv iduals ident i f ied 

in  ANNEXURE X to my order  to peacefu l  and undisturbed 

possession of  Er f  1[…],  R[…] R[…] Extension 1 ( “ the 

proper ty”) .  Comprehensive reasons for  the order  were 

provided on 5 August  2024.   

 

 I t  has,  at  t imes,  been d i f f icu l t  to d iscern the basis  

on which leave to  appeal  has been sought .  This is  pr imar i ly  10 

because the supplementary grounds of  appeal  and 

counsel ’s  heads of  argument  appear to be d i rected at  

f ind ings a l leged to have been made in my judgment  that  do 

not  appear f rom the text  of  judgment  i tse l f .   

 

 I  have nonetheless done my best  to d ist i l l  what  I  

bel ieve were the f ive pr inc ipal  submissions made on the 

Ci ty ’s  behal f  and I  shal l  deal  wi th each of  them in turn.   

 

 I t  was f i rs t  contended that  I  was incorrect  to f ind 20 

that  the appl icants to whom I  restored possession of  the 

proper ty were homeless.  

 

 I  d id not  f ind as a fact  that  the appl icants were 

homeless.  I  found in my judgment  that ,  on the undisputed 

facts,  the appl icants were,  at  the very least ,  in  d i re housing 

need.  I  found that ,  had thei r  case depended upon proving 

that  their  shacks were thei r  homes and they had been 

rendered homeless e i ther  by the demol i t ions or  immediate ly  

before the in i t ia l  occupat ion of  the proper ty,  then I  may wel l  30 

have been convinced of  that  case.  But  I  d id not  f ina l ly  

conclude that  the appl icants,  to whom I  restored possession 

of  the proper ty,  were homeless at  any t ime mater ia l  to th is  

appl icat ion.   
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 What  I  in  fact  found,  as Mr Mosik i l i  qu i te correct ly  

conceded,  was that  the appl icants ’ s tatus,  homeless or  

otherwise,  was i r re levant  to the quest ion of  whether  or  not  

they had establ ished possession of  the proper ty  

immediate ly before each of  the Ci ty ’s  demol i t ion operat ions.   

 

 Mr Mosik i l i  contended that  I  ought  not  to have 

d isregarded the appl icants ’ s tatus because the judgment  in  

the Supreme Court  of  Appeal  in  City of  Cape Town v South  10 

Afr ican Human Rights Commission  [2024]  ZASCA 110 (10 

July 2024) ,  on which I  re l ied to conclude that  the appl icants  

had establ ished possession,  only appl ied to homeless 

people and not  to anyone else.  The submission was 

accordingly that  I  was incorrect  to apply the City  of  Cape 

Town  case s ince I  could  only have appl ied i t  fo l lowing a  

posi t ive f inding that  the appl icants  were homeless.   

 

 I  do not  th ink that  there is  any prospect  that  a  

Court  of  Appeal  wi l l  adopt  that  approach.  Al though in the 20 

City of  Cape Town  case the Supreme Court  of  Appeal  was 

deal ing wi th homeless people enter ing unoccupied land,  i t  

was apply ing the law of  spol ia t ion and counter-spol ia t ion.   

 

 That  law appl ies i r respect ive of  the status of  the 

person c la iming possession of  a th ing,  or  of  those c la iming 

to have lawful ly  counter-spol ia ted that  person.  So,  i t  

mat ters not  whether  the spol ia tor  or  the possessor  were 

homeless.  Nor does i t  mat ter  what  the nature of  the 

proper ty  said to have been spol ia ted was.  What  mat ters,  for  30 

the purposes of  a spol ia t ion appl icat ion,  is  whether  

possession of  the proper ty had been establ ished pr ior  to the 

a l leged act  of  counter -spol ia t ion.   
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 There is  no prospect  that  a Court  of  Appeal  wi l l  f ind 

that  the City of  Cape Town  case’s analys is  of  what  

const i tu tes possession for  the purposes of  a spol ia t ion 

appl icat ion is  conf ined to s i tuat ions in which homeless 

people are a l leged to have been counter -spol ia ted.  In any 

event ,  whether  or  not  the appl icants  were technical ly  

homeless,  everyone in the case accepts that  they were at  

the very least  l iv ing in appal l ing ly unheal thy and 

overcrowded condi t ions immediate ly before they f i rs t  

occupied the proper ty in  September 2023.  Even i f  i t  is  of  10 

l imi ted appl icat ion,  the decis ion the City of  Cape Town  case 

was p la in ly  in tended to apply to people in  the appl icants ’ 

posi t ion.  For  these reasons,  the f i rs t  basis on which leave 

to appeal  was sought  bears no prospects o f  success.   

 

 The second basis on which Mr Mosik i l i  contended 

that  leave to appeal  should have ben granted was that  the 

appl icants had unreasonably delayed in set t ing thei r  

spol ia t ion appl icat ion down af ter  i t  had been st ruck f rom the 

urgent  ro l l .   20 

 

 The content ion,  as I  understand i t ,  is  th is :  Just ice 

Senyats i  s t ruck the urgent  spol ia t ion appl icat ion f rom the 

ro l l  in  h is  urgent  cour t  in  December.  The steps taken to 

reenrol  the mat ter  in  the opposed mot ion cour t  before me 

were only taken in Apr i l .  That  four-month delay,  Mr Mosik i l i  

contends,  was unexpla ined and,  though he d id not  d i rect ly  

submit  th is ,  i t  seems to that  Mr Mosik i l i  wanted to contend 

that  the delay is  fata l  to  the appl icat ion.   

 30 

 Mr Mosik i l i  was unable to point  me to any author i ty  

to support  the proposi t ion that  a four -month delay in  

obta in ing a hear ing on the ord inary opposed ro l l  in  a  

spol ia t ion appl icat ion that  has been st ruck f rom the urgent  
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ro l l  is  fata l  to the re l ie f  sought .  I  know of  no such author i ty.  

In  any event ,  for  the reasons I  gave in my judgment ,  I  do 

not  bel ieve that  there was any delay,  le t  a lone an 

unreasonable one.   

 

 My reasons for  reaching that  conclusion are in  

paragraph 46 of  my decis ion.  I  have noth ing to add to them 

save to say th is:  where poor  and vulnerable people f ind 

themselves d ispossessed of  thei r  dwel l ings by state act ion,  

they wi l l  natura l ly  requi re t ime to gather  together  and form 10 

a st rategy about  what  to do next .  To the extent  th is  causes 

a delay in  them exerc is ing thei r  r ight  of  access to cour t ,  i t  is  

not  a delay to which I  bel ieve a cour t  should at tach any 

s igni f icance.  For  those reasons the second ground of  

appeal  advanced by Mr Mosik i l i  s tands no prospects of  

success.   

 

 The th i rd ground of  appeal  appears to have been 

that  even i f  I  was correct  to reach the conclusion that  the 

appl icants were unlawful ly  d ispossessed and that  the 20 

remedy of  counter-spol ia t ion was not  avai lable to the Ci ty  

on the facts before me,  I  ought  nonetheless to have 

exerc ised a remedia l  d iscret ion,  and to have considered 

whether  i t  was appropr iate to order  restorat ion to the 

proper ty  in  a l l  the c i rcumstances.   

 

 The content ion was that  some other  form of  re l ie f  -

d i f ferent  f rom grant ing the appl icants  ident i f ied in  the 

papers restorat ion to the proper ty and an interd ict  

rest ra in ing any subsequent  demol i t ion -  ought  to have been 30 

considered and granted.   

 

 I  do not  know what  other  re l ie f  would have been 

appropr iate.  Certa in ly  no other  re l ie f  was sought  when the 
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par t ies argued the main appl icat ion before me. I  was inv i ted 

e i ther  to d ismiss the spol ia t ion appl icat ion,  which is  what  

the Ci ty  of  Johannesburg wanted,  or  to grant  restorat ion to 

the proper ty  wi th an interd ict  rest ra in ing fur ther  evict ions,  

which is  what  the appl icants wanted.  No middle ground was 

offered to me.   

 

 In  any event ,  no middle ground would have been 

appropr iate.  A Court  deal ing wi th a spol ia t ion appl icat ion,  in  

my v iew,  has l i t t le  to no d iscret ion once i t  has found that  a  10 

d ispossession was unlawful  and i t  is  possib le  to order  

restorat ion.  The status quo ante  must  be restored.   

 

 In  th is  case there is  no ser ious d ispute that  the 

d ispossessions were un lawful ,  and there was no ser ious 

d ispute that  restorat ion was possib le.  In those 

c i rcumstances i t  was not  necessary for  me consider  any 

other  form of  re l ie f .  An order  restor ing the appl icants to the 

proper ty  and grant ing appropr iate  in terd ictory and anci l lary  

re l ie f  was the only remedia l  opt ion reasonably open to me.   20 

 

 For  those reasons the th i rd basis on which the Ci ty  

seeks leave to appeal  s tands no prospects of  success.   

 

 A four th content ion appears to have been that  I  

should not  have accepted that  those of  the appl icants who 

s igned the conf i rmatory aff idavi ts  that  were f i led wi th the 

or ig inal  founding aff idavi t  ought  to have been restored to  

the proper ty.   

 30 

 In my judgment  on the main appl icat ion,  I  found 

that  the appl icants in  the appl icat ion were those indiv iduals  

who had both conf i rmed the contents  of  the founding 

aff idavi t  under oath and s igned a power of  at torney f i led by 



128720/2023-adj 7 JUDGMENT  
2024-08-16  Application for Leave to Appeal 
the appl icants ’ at torney shor t ly  before the urgent  

appl icat ion was heard.  Those indiv iduals were inc luded on a 

l is t  annexed to my order.   

 

 Mr Mosik i l i ’s  content ion is  that  I  should not  have 

ordered re l ie f  to favour  those indiv iduals .  I  should have 

instead adopted a shor ter  l is t  that  was produced in July o f  

th is  year  when the par t ies were t ry ing to agree an inter im 

order  for  the fur ther  conduct  of  the mat ter.  I  am at  a loss to  

understand why I  should have accepted a l is t  compi led in  10 

July that  everybody accepts was not  under oath and not  in  

evidence before me,  over  a l is t  that  was conf i rmed under 

oath when the appl icants f i led thei r  founding papers in  

December.   

 

 Courts make orders based on facts that  have been 

proved.  Facts are proved by being p laced under oath,  and i f  

they are not  p laced under oath,  by being admit ted 

notwi thstanding the fact  that  they are hearsay.  The only l is t  

of  the appl icants  p laced under oath before me is  the l is t  20 

that  I  annexed to my order.  There was no appl icat ion f rom 

ei ther  par ty to enter  any other  l is t  onto the record.  There 

was no appl icat ion by e i ther  par ty that  I  receive any form of  

hearsay evidence whatsoever.  There was no agreement  

between the part ies about  who,  i f  anyone,  was in fact  in  

occupat ion of  the proper ty  in  July th is  year,  or  at  any other  

t ime re levant  to the main appl icat ion.  

 

 For  a l l  o f  those reasons,  the l is t  that  I  annexed to 

my order  was the only l is t  on which the appl icants in  the 30 

main appl icat ion are proper ly  ident i f ied by reference to  

admissib le facts.  There is  no basis I  can see on which an 

appeal  cour t  would d isagree.  The four th ground of  appeal ,  

accordingly,  s tands no prospects of  success.   
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 I t  was f inal ly  contended that  there is  a compel l ing 

reason,  notwi thstanding any conclusion I  might  draw on the 

Ci ty ’s  prospects of  success,  why I  should send the mat ter  

on appeal .  Mr Mosik i l i  and Mr Mtshiyo,  in  thei r  heads of  

argument  descr ibed th is  case as novel .   

 

 But  I  do not  see how. The pr inc ip les that  I  appl ied 

in my judgment  are v i r tual ly  as o ld as South Afr ican law 

i tse l f .  Cer ta in ly  what  const i tu tes peacefu l  and undisturbed 10 

possession was f i rs t  del ineated in Yeko v Qana 1973 (4)  SA 

735 (A ) ,  a  case that  is  over  50 years o ld.  That  def in i t ion has 

been conf i rmed in the City of  Cape Town  case in the 

Supreme Court  of  Appeal .  I t  has a lso been conf i rmed in  

substance by the recent  decis ion in Residents of  Set jwela 

Informal  Set t lement  v the Ci ty  of  Johannesburg  2017 (2)  SA 

516 (GJ) .  

 

 I t  seems to me that  the issues ar is ing in th is  case 

are far  f rom novel .  They are,  in fact ,  d is t ressingly  fami l iar.  20 

The Ci ty  of  Johannesburg,  as i t  d id in  the Set jwet la  case,  

has gone onto land and destroyed shacks.  I t  is  done so 

c la iming the r ight  to counter-spol ia te.  I t  has been to ld that  

i ts  conduct  exceeded the bounds of  counter -spol ia t ion.  

There is  noth ing new in that .   

 

 I  accord ingly f ind that  the f i f th  ground of  appeal ,  

that  there is  a compel l ing reason to have my judgment  

reconsidered,  whether  by a fu l l  bench of  th is  cour t  or  by  the 

Supreme Court  of  Appeal ,  s tands no prospect  of  success.   30 

 

 I t  is  important ,  f ina l ly,  to  record what  has not  been 

ser iously  chal lenged in th is  appl icat ion for  leave to appeal .  

What  has not  been ser iously chal lenged in th is  appl icat ion 



128720/2023-adj 9 JUDGMENT  
2024-08-16  Application for Leave to Appeal 
for  leave to appeal  is  that  the Ci ty  of  Johannesburg,  on no 

less than seven occasions between 25 September and the 

30 November 2023,  demol ished the appl icants ’ shacks on 

the proper ty.  They d id so af ter  the const ruct ion of  those 

shacks had commenced,  and in many i f  not  most  cases af ter  

construct ion had been completed,  and the appl icants had 

actual ly  moved in to the shacks wi th thei r  possessions.   

 

 On the b inding author i ty  in  the City of  Cape Town  

case,  and on the author i ty  in  Residents of  Set jwet la 10 

In formal Set t lement  (which are both themselves based on 

the author i ty  of  the appel late d iv is ion in Yeko v Qana )  once 

construct ion of  a shack commences,  the person who 

constructs i t  is  in  possession of  the shack and the land i t  

s tands on.  They may only subsequent ly  be removed wi th a  

cour t  order.  Nei ther  the Ci ty  nor  anyone else may lawfu l ly  

counter-spol ia te  them by demol ish ing thei r  shacks and 

excluding them f rom the land in  the absence of  such an 

order.   

 20 

 There was no ser ious at tack in the appl icat ion for  

leave to appeal  on that  proposi t ion.  In the absence of  such 

an at tack,  or  on the factual  f ind ings underpinning that  

proposi t ion,  there can be no prospect  of  success on appeal .   

 

 For  a l l  these reasons,  I  make the fo l lowing order :   

1 .  The appl icat ion for  leave to appeal  is  d ismissed.  

2.  The Ci ty  of  Johannesburg wi l l  pay the costs of  the 

appl icat ion.   

 30 

WILSON, J  
JUDGE OF THE HIGH COURT  

16 August  2024 


