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Introduction 
 
[1 ]  In  th is  appl icat ion NEDBANK LIMITED ( " the 

Appl icant")  seeks the return of  a motor vehic le  f rom one 

GADIFELE SOPHIE MOELETSI N.O. ( " the Fr is t  

Respondent") .   The Fi rst  Respondent  is  the duly appointed 

executr ix  o f  the deceased estate of  DANIEL RAUTSHIO 

MOELETSI ( " the deceased") .   Ar is ing theref rom, THE 

MASTER OF THE HIGH COURT (JOHANNESBURG) is  c i ted 

as the Second Respondent .   No re l ie f  is  sought  by the 

Appl icant  against  the Second Respondent .  

 

[2 ]  I t  was a lways the intent ion of  th is Court  to  del iver  a  

wr i t ten judgment  in th is mat ter .   In  l ight  of ,  in ter  a l ia ,  the 

onerous work load under which th is  Court  has been p laced,  

th is  has s imply not  been possib le wi thout  incurr ing fur ther  

delays in the handing down thereof .  In  the premises,  th is  

judgment  is  being del ivered ex tempore.   Once t ranscr ibed,  

i t  wi l l  be "conver ted" ,  or  more correct ly  " t ransformed",  in to  

a wr i t ten judgment  and provided to the par t ies.   In th is  

manner,  nei ther  the qual i ty  of  the judgment  nor  the t ime in 

which the judgment  is  del ivered,  wi l l  be compromised.   This  

Court  is  indebted to the t ranscr ipt ion serv ices of  th is  

Div is ion who general ly  provide t ranscr ipts of  judgments 

emanat ing f rom th is Court  wi th in a shor t  per iod of  t ime 

fo l lowing the del ivery thereof  on an ex tempore basis.  

 

Facts which are common cause 
 
[3 ]  The facts which are e i ther  common cause in th is  
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mat ter  or  cannot  be ser iously d isputed by e i ther  par ty,  are 

the fo l lowing:   

 

3 .1 on the 24 t h  of  October  2017 the Appl icant  and 

the deceased entered into a wr i t ten Insta lment  Sale 

Agreement  ( " the agreement") ;   

 

3 .2 the Appl icant  could cancel  the agreement  and 

c la im l iquidated damages f rom the deceased i f  he 

commit ted a mater ia l  breach of  the agreement ,  

inc luding i f  the deceased d ied (which he d id) ;   

 

3 .3 on defaul t  and wi thout  pre judic ing  the 

Appl icant 's  other  r ights the Appl icant  may,  in ter  a l ia ,  

cancel  the agreement ,  take possession of  the asset  

and c la im f rom the deceased an amount  equivalent  to 

the outstanding balance less the market  value of  the 

asset  at  the date of  cancel la t ion of  the agreement ;   

 

3 .4 the Appl icant  may provide a cer t i f icate f rom 

any one of  i ts  managers,  whose posi t ion the Appl icant  

need not  prove,  showing the amount  that  is  due and 

how i t  is  calculated.Unless the deceased was able  to 

sat is fy the cour t  that  the amount  in  the cer t i f icate was 

incorrect ,  i t  was agreed that  the Appl icant  may take 

any judgment  or  order  that  i t  is  ent i t led to in law,  

based on the facts conta ined in the cer t i f icate;   

 

3 .5 the deceased acknowledged that  the Appl icant  

was the owner of  the goods and would remain so unt i l  

a l l  obl igat ions and repayments to the Appl icant  had 

been fu l f i l led by the deceased af ter  which he would 

become the owner;   
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3.6 the Appl icant  has compl ied wi th a l l  i ts  

obl igat ions in terms of  the agreement ;  and  

 

3.7 the Deceased d ied on 10 June 2021.    

 

The issues 
 
[4 ]  Ar is ing f rom the appl icat ion papers in  th is  mat ter  the 

fo l lowing issues fa l l  to be adjudicated by th is  Court ,  

namely:   

 

4 .1 whether  the Appl icant  has compl ied wi th  

sect ion 129 of  the Nat ional  Credi t  Act  34 of  2000 

(" the NCA") ;   

 

4 .2 whether  the appl icat ion is  premature,  

incompetent  and/or  unlawful  and in conf l ic t  wi th the 

Administ rat ion of  Estates Act  66 of  1965 (" the Act") ;   

 

4 .3 whether  the amount  c la imed by the Appl icant  

was correct  and/or  competent  to be c la imed;   

 

4 .4 non-receipt  on behal f  of  the Fi rst  Respondent  

of  the Appl icant 's  demand;   

 

4 .5 that  the deponent  to the Appl icant 's  Founding 

Af f idavi t  does not  expla in where he der ives h is 

author i ty  to do so and to represent  the Appl icant .   

 

Whether the Appl icant has complied with sect ion 129 of  
the NCA 
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[5]  This defence by the Fi rst  Respondent  i l lust rates how 

the Fi rs t  Respondent  has misconstrued the Appl icant 's  

cause of  act ion.  The Appl icant  seeks only  the return of  the 

motor  vehic le fo l lowing upon the death of  the Deceased.  In  

terms of  the agreement  the Appl icant  is  ent i t led to the 

aforegoing re l ie f .   I t  is  c lear  that  the Appl icant 's  cause of  

act ion is  based upon the  re i  v indicat io.  Ownership of  the 

motor  vehic le st i l l  vests wi th the Appl icant .   

 

[6 ]  The Appl icant  does not  seek,  in  the present  

appl icat ion,  payment  f rom the Fi rst  Respondent .   In  the 

premises,  the so-cal led " i ssue "  as to whether  sect ion 129 of  

the act  has been compl ied wi th by the Appl icant ,  is  in  fact  a  

"non- issue " .   

 

[7 ]  The aforegoing and the misunderstanding by the Fi rst  

Respondent  as to the Appl icant 's  cause of  act ion,  as wi l l  

become apparent  hereunder,  is  a fundamenta l  f law in  

respect  of  th is  defence as ra ised by the Fi rst  Respondent  to  

the re l ie f  sought  by the Appl icant  in  th is  appl icat ion.   

 

Whether the appl icat ion is premature,  incompetent  
and/or unlawful  and in confl ict  with the Act  
 

[8 ]  The Fi rst  Respondent  a l leges,  in ter  a l ia ,  that :   

 

8 .1 as the executr ix  o f  the estate of  the deceased 

she is  ent rusted wi th custody and contro l  of  the 

proper ty  in  the estate in  terms of  sect ion 26 of  the  

Act ;   

 

8 .2 the Appl icant  had to lodge i ts  c la im wi th the 

Second Respondent  before approaching cour t ;   
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8.3 at  death the estate of  the deceased person is  

f rozen and no-one may wi thdraw funds f rom the 

deceased's bank account  or  deal  wi th any of  the 

estate assets wi thout  the necessary permission f rom 

the Master  of  the High Court ;   

 

8 .4 th is  appl icat ion is  therefore premature as the 

Appl icant  has not  submit ted i ts  c la im and the 

l iqu idat ion and d ist r ibut ion accounts of  the estate of  

the deceased have not  yet  been f inal ised and/or  

approved by the Master .   

 

[9 ]  As correct ly  submit ted on behal f  of  the Appl icant  the 

c la ims procedure against  a deceased estate is  governed by,  

in ter  a l ia,  sect ion 35 read wi th sect ions 29,  32,  33 and 34 of  

the Act .  In the matter  of  Nedbank L imi ted v Steyn and 

Others 2016 (2)  SA 416 (SCA) which deal t  wi th the issue as 

to whether  the procedure provided in the Act  precluded a  

credi tor  f rom i ts  common law r ight  to inst i tu te act ion against  

the deceased estate for  payment  in terms of  a loan 

agreement ,  the SCA held that  there is  no express provis ion 

in the Act  which can be construed as depr iv ing an Appl icant  

of  i ts  common law r ight  against  a deceased estate.  

Accordingly the common law r ight  in  ef fect  remains extant  

(over  and above the credi tor 's  r ight  to lodge a c la im against  

the deceased estate in  terms of  the Act) .   

 

[10]  The Appl icant  is  accordingly ent i t led to have brought  

th is  appl icat ion and the appl icat ion is  not  premature,  

incompetent  and/or  unlawful  as a l leged by the Fi rst  

Respondent .   
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Whether the amount claimed by the Appl icant was 
correct  and/or competent to be claimed 
 

[11]  In respect  of  th is  defence ra ised by the Fi rst  

Respondent  i t  is  correct  that ,  as submit ted on behal f  of  the 

Appl icant ,  the Appl icant  is  not  c la iming or  seeking any 

amounts or  monetary re l ie f  at  th is  stage.   For  th is  reason 

th is defence must  fa i l  in the present  appl icat ion 

(Paragraphs [5]  to  [7]  ib id) .   

 

Alleged non-receipt  on behalf  of  the First  Respondent of  
the Appl icant 's demand 
 

[12]  The Fi rst  Respondent  a l leges that  despi te the 

Appl icant 's  proof  of  serv ice through registered post ,  she d id  

not  rece ive any demand f rom the Appl icant  and that  she 

only set  eyes on the demand annexed to the appl icat ion 

when the appl icat ion was del ivered at  her  residence.   

 

[13]  On 16 March 2022 the Appl icant ,  through i ts  

at torneys of  record,  de l ivered the let ter  of  demand v ia 

registered mai l  to ,  in ter  a l ia ,  the Fi rst  Respondent 's  

res ident ia l  address.  A copy of  the said le t ter  and proof  of  

d ispatch is  at tached to the Appl icant 's  Founding Af f idavi t .   

 

[14]  Notwi thstanding the above the Fi rst  Respondent  

admits having received the let ter  wi th the appl icat ion and 

has taken no steps to act  in  accordance therewi th or  to 

at tempt  to make any arrangement  wi th the Appl icant  or  to  

engage wi th the Appl icant  in  respect  of  a reasonable  

repayment  st ructure.  This  whi le reta in ing possession of  the 

asset .   
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[15]  In the premises,  the Fi rst  Respondent  cannot  re ly  on 

th is  defence to support  her  opposi t ion to the re l ie f  sought  

by the Appl icant .   

 

Deponent to the Appl icant 's Founding Aff idavi t  does not  
explain where he derives his authori ty to do so and to 
represent the Appl icant .   
 

[16]  The Fi rs t  Respondent  a l leges that  the Appl icant  is  a  

jur is t ic  persona  and the deponent  does not  expla in where 

he der ives h is author i ty  to represent  the Appl icant .  I t  was 

submit ted,  on behal f  of  the Appl icant ,  that  the deponent  to 

the Founding Af f idavi t  s tates,  under oath,  that  she is  duly  

author ised to depose to the Founding Af f idavi t  and to make 

th is appl icat ion on behal f  of  the Appl icant .   

 

[17]  The Fi rs t  Respondent ,  or  her  at torneys of  record,  

never  chal lenged or  d isputed the author i ty  of  the Appl icant 's  

at torneys of  record,  in  terms of  subrule 7(1)  of  the Uni form 

Rules of  Court ,  or  at  a l l  (Eskom v Soweto Ci ty  Counci l  1992 

(2)  SA 703 (W)) ;  Unlawful  Occupiers School  Si te v Ci ty  of  

Johannesburg  2005 (4)  SA 199 (SCA)) .   

 

[18]  In the premises,  th is  defence.  as ra ised by the Fi rst  

Respondent ,  has no mer i t .   

 

Conclusion 
 

[19]  I t  must  fo l low f rom the aforegoing that  the Appl icant  

is  ent i t led to the re l ie f  sought .  Put  s imply,  that  re l ie f  is  

supported by the mater ia l  terms of  the agreement  entered 

into between the Appl icant  and the Deceased,  together  wi th 

the Appl icant 's  re l iance upon the re i  v indicat io .   
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Costs 
 
[20]  Apart  f rom the fact  that  the agreement  i tse l f  provides 

for  costs on an at torney and c l ient  scale,  i t  is  t r i te  that ,  

unless unusual  c i rcumstances exist ,  costs  should normal ly  

fo l low the resul t .  I t  is  a lso t r i te  that  a cour t  has a genera l  

d iscret ion in respect  of  costs.   

 

[21]  No unusual  c i rcumstances have been brought  to the 

at tent ion of  th is  Court .  Moreover ,  no facts have been p laced 

before th is  Court  as to why there should be a deviat ion f rom 

the scale of  costs agreed to by the par t ies.  In  the premises,  

i t  would be just  and equi table i f  the Fi rst  Respondent  was 

ordered to pay the costs  of  th is  appl icat ion on the scale of  

at torney and c l ient .   

 

Order 
 
[22]  This Court  makes the fo l lowing order :  

  

1  the Appl icant  is  ent i t led to take possession of  the 

underment ioned asset  and to sel l  the asset  in  order  to  

mi t igate the Appl icant 's  damages;   

 2017 Maza CX-5 2.0 Act ive;   

 Chassis number;  J […] 

 Engine number;  P[…] 

 ( " the asset")   

 

2  Should the Fi rst  Respondent  fa i l  and/or  refuse to 

del iver  the asset  to the Appl icant ,  or  i ts  author ised 

representat ives,  the Sher i f f  wi th jur isd ict ion is  author ised 

and d i rected to remove and/or  repossess the asset  f rom the 
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Fi rst  Respondent ,  or  any th i rd par ty who may be in  

possession thereof  and to return and/or  del iver  the asset  

the Appl icant .   

 

3  The cancel la t ion of  the Insta lment  Sale Agreement  is  

conf i rmed.   

 

4  The Fi rs t  Respondent  is  to pay the costs of  th is  

appl icat ion on the at torney and c l ient  scale.   
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