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Order: Para [51] of this judgment.

JUDGMENT

TODD, AJ:

Introduction

[1]

(2]

[3]

[4]

The Applicant Trust' was, at the time these proceedings were instituted, the
owner of immovable property on which a holiday resort was operated. The

property is located within the municipal area of the First Respondent municipality.

The property is located in what the Applicant describes as a peaceful and tranquil
setting approximately 35km from Johannesburg in the direction of Vereeniging.
The holiday resort traded on the peace and quiet of the area and the possibility
of an escape from city life. The resort provided accommodation in the form of
self-catering chalets and camping facilities. It also offered a wide variety of
entertainment for families including a heated pool, cold water pool, water slide,

trampolines and other forms of entertainment.

The municipality is the registered owner of neighbouring land. The municipality’s
land has been earmarked for the construction of certain low income housing
developments. Following one initially successful development, with which the
Applicant has no issue, two further township developments were planned but did

not eventuate.

From approximately April 2021 occupiers arrived on the municipality’s

undeveloped land and began to build informal houses from corrugated iron

' The Applicants in the proceedings are in fact the five trustees of the Trust. For the purpose of
this judgment, however, | simply refer to the Trust as Applicant.
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[22]

(23]

[24]

[25]

[26]

[27]

Mr Kok submitted that the loss of value in the property was foreseeable and
reflected damages suffered by the Applicant. As regards the municipality’s
explanation provided in the answering affidavit about its reasons for not having
evicted anyone from the property, Mr Kok submitted that the Applicants had not
asked for an eviction but had asked for compliance with the relevant bylaws and

with the terms of the prior orders of this Court.

Mr Kok submitted that in the circumstances the valuation report was the best

evidence available regarding the damages suffered.

In a third supplementary affidavit which the Applicant sought leave to introduce
to place certain additional facts before Court that had transpired since the
exchange of affidavits and delivery of heads of argument, the deponent stated
that in October 2023 the Applicant had sold the property to a third party for a
purchase consideration of R3,900,000, some R500,000 higher than the value
that had been placed on the property by the valuer. In this way the Applicant
stated that it had mitigated its damages, and Mr Kok indicated that the Applicant
had reduced the quantum of its claim correspondingly by an amount of R500,000,
to R8,600,000.

From the limited information provided in this supplementary affidavit and its
attachments it appears that the Applicant has sold the imnmoveable property, and
the related entity that operated a resort on the property hés sold certain
moveables, to an entity or entities that intend to conduct the business of a school

on the property.

Mr Shepstone, who appeared for the First Respondent, submitted that the
constitutional remedy for damages being sought by the Applicant was an
extraordinary remedy that should be considered in exceptional circumstances
only when an applicant has exhausted other available remedies. The Applicant
had not in the present circumstances either attempted to use enforcement
through contempt proceedings or relied on a claim in delict. This, he submitted,
had the consequence that it was not entitled to claim constitutional damages.

Furthermore, Mr Shepstone submitted, the terms of the Victor Order on which

the claim was founded do not authorise the bringing of an application such as
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[31]

[32]

[33]

Mr Shepstone submitted that since there had been no effective expropriation of
property in the present matter, unlike in the case of Modderklip, there was no
violation of any property right under section 25 of the Constitution. Insofar as the
Applicant relies on the violation to its rights under section 34 of the Constitution,
there was no evidence of a causal link between the violation or infringement of
the Applicant’s right of access to courts and any harm alleged to have been

suffered by the Applicant.

Regarding the evidence of the damages claimed, Mr Shepstone submitted that
the expert valuer, whose evidence was not set out in an affidavit, did not in any
event have the expertise to determine whether or not the invasion of
neighbouring land had caused the reduction in value of the Applicant’s land. He

submitted that no such case was made out in the affidavits.

In reply, Mr Kok submitted that the municipality had put up no alternative basis
for valuing the Applicant’s property and had taken a supine approach to the
problem, as had been case in Modderklip. The Applicant relied on a violation of
its rights under section 34 of the Constitution. He reiterated the submission that
the court in Modderklip had not prescribed an obligation to exhaust alternative
remedies but rather had emphasised the duty on a court to give an effective and
appropriate remedy. Where a violation of constitutional rights was concerned,

this would include constitutional damages.

Assessment

[34]

Dealing first with Mr Shepstone’s submission that an award for damages was not
authorised by the Victor Order and consequently was either precluded or not
adequately foreshadowed in the founding papers, a similar argument was
expressly rejected by the Constitutional Court in Modderklip. There® the
Constitutional Court expressly agreed with the conclusion of the Supreme Court

of Appeal that:

“If a constitutional breach is established, this Court is (as was the Court

below) mandated to grant appropriate relief. A claimant in such

3 at paragraph [53]



[35]

[36]

[37]

circumstances should not necessarily be bound to the formulation of the
relief originally sought or the manner in which it was presented or

argued.”™

As regards Mr Shepstone’s submission that a remedy for constitutional damages
is an extraordinary remedy that should be considered in exceptional cases only,
where an applicant has exhausted all other remedies, | do not read the decision
of the Constitutional Court in Modderklip to say this. Rather, the Constitutional
Court referred® to its earlier decision in Fose where it had said the following®:

“It seems to me that there is no reason in principle why ‘appropriate relief’
should not include an award of damages, where such an award is
necessary to protect and enforce chap 3 rights. Such awards are made
to compensate persons who have suffered loss as a result of the breach
of a statutory right if, on a proper construction of the statute in question,
it was the Legislature’s intention that such damages should be payable,
and it would be strange if damages could not be claimed for, at least,
loss occasioned by the breach of a right vested in the claimant by the
supreme law. When it would be appropriate to do so, and what the
measure of damages should be, will depend on the circumstances of

each case and the particular right which has been infringed.”

In Modderklip the Court also reiterated its earlier stance in Fose’, that without
effective remedies for breach of constitutional rights “the values underlying and
the right entrenched in the Constitution cannot properly be upheld or enhanced.”
As a result, “the courts have a particular responsibility in this regard and are
obliged to ‘forge new tools’ and shape innovative remedies, if needs be, to

achieve this goal.”

In Modderklip the Supreme Court of Appeal had concluded that damages was
the most appropriate remedy in the circumstances, and that the remedy had
distinct advantages over a number of other forms of relief on the facts of that

4 at paragraph [18] of the SCA judgment

5 in Modderklip at paragraph [58]

% Fose v Minster of Safety and Security 1997 (3) SA 786 (CC) at paragraph [60]
7 Modderklip paragraph [58] referring to Fose at paragraph [69]
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[38]

[39]

[40]

[41]

[42]

matter. The Constitutional Court disagreed with the State’s submission that a

declaratory order would have been sufficient to vindicate Modderklip’s rights.

This means, in my view, that this Court is entitled and indeed required to consider
whether damages is an appropriate remedy in the circumstances having regard
to the nature of the constitutional right relied upon by the Applicant in seeking
that relief, and whether on the papers the Applicant has established that it has
suffered damages equivalent to the claimed reduction in the value of its land in

consequence of the violation of its constitutional rights.

The Applicant relies on its contention that the municipality has violated its right
of access to courts under section 34 of the Constitution. That section provides
that everyone has the right to have any dispute that can be resolved by the
application of law decided in a fair public hearing before a court or where

appropriate another independent and impartial tribunal or forum.

In Modderklip the Constitutional Court decided that this right had been violated
because the State had failed to give effect to the outcome of a dispute that had

indeed been decided by a court.

In the present matter the Applicant relies on two distinct failures by the
municipality. The first is its failure to enforce what | will refer to broadly as its
town planning bylaws, and to prevent municipal owned land from being occupied
unlawfully in breach of those bylaws. These failures, it seems to me, have little

if anything to do with section 34 of the Constitution.

Secondly, the Applicant relies on the failure by the municipality to comply with its
obligations under successive court orders to report to this Court on what it intends
to do and has done to deal with the situation. These failures, too, it seems to
me, do not interfere with the Applicant’s right of access to courts or the
enforcement of court orders. On the contrary, the Applicant would have been
fully entitled to seek further orders holding the municipality or its relevant officials
in contempt of court, or to have made further efforts to ensure that relevant
officials of the municipality are brought before court. In this sense the Applicant

had not come to the end of the road in its attempts to secure compliance with
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[46]

[47]

[49] The state is under an obligation progressively to ensure access
to housing or land for the homeless. | am mindful of the fact that those
charged with the provision of housing face immense problems.
Confronted by intense competition for scarce resources from people
forced to live in the bleakest of circumstances, the situation of local
government officials can never be easy. The progressive realisation of
access to adequate housing, as promised in the Constitution, requires
careful planning and fair procedures made known in advance to those
most affected. Orderly and predictable processes are vital. Land
invasions should always be discouraged. At the same time, for the
requisite measures to operate in a reasonable manner, they must not be
unduly hamstrung so as to exclude all possible adaptation to evolving
circumstances. If social reality fails to conform to the best laid plans,
reasonable and appropriate responses may be necessary. Such
responses should advance the interests at stake and not be unduly
disruptive towards other persons. Indeed, any planning which leaves no
scope whatsoever for relatively marginal adjustments in the light of

evolving reality, may often not be reasonable.”

The municipality’s stance in its answering papers is not, it seems to me,
unreasonable in recognising and describing the challenges that unlawful
occupation of land present both to homeless land invaders but also for other
citizens including those such as the Applicant in this case. At the very least the
municipality’s stance opens the way towards future steps that might mitigate the
adverse consequences of the growth of an unlawful settlement immediately

adjacent to the Applicant’s land.

The municipality’s response also raises material factual disputes concerning the
Applicant’s description of the unlawful occupation of the adjacent land and its
consequences. Put differently, the Applicant describes a catastrophic nuisance,
whereas in its answering papers the municipality asserts, on the strength of an
inspection of the property by the deponent, only that there is limited unlawful
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[48]

[49]

[50]

[51]

occupation on the immediately adjoining land of a kind that could hardly have the
consequences in nuisance that the Applicant describes.

In summary, the Applicant had not been deprived of access to its property, nor
can it be said to have been deprived of access to the courts by reason of the
municipality’s failure to comply with prior orders of this court. The failure of a
municipality to comply with its own municipal by-laws or other related laws under
which property use is authorised and regulated, while unlawful, does not by itself

engage fundamental rights.

I am not persuaded on these papers that the Applicant has established either
that it has suffered damages in consequence of a violation of its constitutional
right of access to courts or that it has established a causal connection between
a breach of obligations by the municipality and any loss suffered by it at the
particular point in time at which it decided to realise the current value of its land
by disposing of it to a third party, in that way perfecting the reduction in value of

the property at a point in time chosen by the Applicant.

In the circumstances the Applicant’s claim for damages should be dismissed,
and it seems to me that costs should follow the result. This does not preclude
the Applicant from pursuing other forms of redress under its originally formulated
notice of motion read with the Victor Order, or through instituting fresh
proceedings relying on an alternative cause of action.

I make the following order: the Applicant's application for constitutional damages

is dismissed with costs.

E HIGH COURT
JOHANNESBURG
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