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Introduction  

 

[1 ]  This is  an appl ica t ion fo r  Summary Judgment  by CEZ 

INVESTMENTS (PTY) LTD ( “ the  P la int i f f ” )  against  

CHICCO HAIR AND COSMETICS (PTY) LTD ( “ the 

Fi rst  Defendant ” )  and YUSUF BHIGJEE ( “ the Second 

Defendant ” )  fo l lowing the Fi rst  Defendant 's  b reach of  

a wr i t ten lease agreement  ( “ the agreement ” )  for  which 

the Second Defendant  bound h imsel f  as surety  and 

co-pr inc ipal  debtor.   Summary Judgment  has been 

previously granted in  favour of  the  P la int i f f  in  respect  

o f  KUBENTHREN GOVENDER ( “ the  Thi rd Defendant ” )  

and MOHAMMED FAZIL INCE ( “ the Fourth 

Defendant ” ) .   The Fi rst  Defendant  and the Second 

Defendant  wi l l  be refer red to here in as the 

Defendants  unless i t  i s  necessary  to  refer  to  them in 

the i r  ind iv idual  capaci t ies.    

 

[2 ]  I t  was a lways the  in tent ion of  th is  Court  to  del iver  a 

wr i t ten judgment  in  th is  mat ter.   In  l ight  of ,  in te r  a l ia ,  

the onerous work load under which th is  Court  has 

been p laced,  th is  has s imply not  been possib le 

wi thout  incur r ing fur ther  delays in  the handing down 

thereof .   In  the  premises,  th is  judgment  is  being 

del ivered ex tempore .   Once t ranscr ibed,  i t  wi l l  be 
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“converted ” ,  o r  more cor rect ly  “ t ransformed ” ,  in to  a 

wr i t ten judgment  and provided to the par t ies.   In  th is  

manner nei ther  the qual i t y  of  the  judgment  nor  the 

t ime in  which the judgment  is  del i vered,  wi l l  be 

compromised.  This Court  i s  indebted to the 

t ranscr ip t ion serv ices of  th is  Div is ion who general ly  

provide t ranscr ip ts of  judgments emanat ing f rom th is  

Court  wi th in a short  per iod of  t ime fo l lowing the  

del ivery  thereof  o f  on an ex tempore  basis.    

 

The issues  

 

[3 ]  The Defendants f i led  a P lea in  terms whereof  they 

aver  that  the Fi rs t  Defendant  was not  a par ty to  the 

agreement  and that  the agreement  was entered in to  

between the P la int i f f  and a th i rd par ty,  namely 

MOTOR LAB ELITE (PTY) LTD.   I t  is  a lso p leaded 

that  the suretyships were in  respect  of  th is  ent i ty  

( “Motor  Lab E l i te ” ) .    

 

Discussion 

 

[4 ]  The defences ra ised by the Defendants to  the 

P la int i f f ' s  c la im for  Summary Judgment  and as set  out  

in  the Defendants '  Af f idavi t  Resist ing Summary 
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Judgment  ( “ the opposing af f idavi t ” )  are as fo l lows:  

 

4 .1  the appl icat ion does not  comply wi th the 

ru les insofar  as the deponent  does not  have 

personal  knowledge;  and  

  

4 .2  the agreement  fa l ls  to  be rect i f ied ( fo r  the  

reasons set  out  above).  

 

[5 ]  In  the premises,  th is  Court ,  in  decid ing whether  to  

exerc ise i ts  d iscret ion in  favour o f  the P la int i f f  and 

grant  Summary Judgment  agains t  the Defendants,  

must  examine the aforesaid defences ,  as set  out  in 

the opposing af f idavi t ,  to  determine i f  the Defendants 

have a bona f ide  defence to the P la int i f f ' s  c la im.   In  

th is  regard,  i t  is  t r i te  that  th is  af f idavi t  must  d isc lose 

fu l ly  the nature and grounds of  the defence and the 

mater ia l  facts re l ied upon therefor . 1  

 

The defence that  the appl icat ion for  Summary Judgment  

does not comply  with subrule 32 (2) (b)  

 

[6 ]  In  order  to  comply wi th subru le 32(2) (b)  the Af f idavi t  in  

Support  o f  Summary Judgment  must  conta in :  

 
1 Subrule 32 (3) of the Uniform Rules of Court; PCL Consulting (PTY) Ltd t/a Phillips    
Consulting SA v Tresoc Trading 119 (P) Ltd 2009 (4) SA 68 (SCA) 
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6 .1  a ver i f icat ion of  the cause of  act ion and the  

amount ,  i f  any,  c la imed;  

 

6 .2  an ident i f icat ion of  any point  o f  law re l ied  

upon;  

 

6 .3  an ident i f icat ion of  the facts upon which the  

 P la int i f f ' s  c la im is  based;  and  

 

6.4  a br ie f  explanat ion as to  why the defences 

p leaded do not  ra ise any issues for  t r ia l .  

 

[7 ]  The Defendants  accept  that  the deponent  to  th is  

af f idavi t  does indeed ver i fy  the P la int i f f ' s  c ause of  

act ion;  the amount  c la imed and tha t  he a lso ident i f ies 

the facts upon wh ich the P la int i f f ' s  c la im is  based.    

 

[8 ]  However,  the Defendants submit  that  no points of  law 

are ident i f ied by the deponent  upon which the  

P la int i f f  may seek to re ly  in  that  af f idavi t .   

Fur thermore,  i t  i s  submit ted  that  the deponent  a lso  

fa i ls  to  provide any explanat ion in  the af f idavi t  as to  

why the defence p leaded by the  Fi rst  and Second 

Defendants does not  ra ise any issue for  t r ia l .    
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[9 ]  On behal f  o f  the  P la int i f f ,  i t  was submit ted that  the  

deponent  to  the  Af f idavi t  in  Support  o f  Summary 

Judgment  ind icates that :  

 
 

9 .1  he works for  the agent  of  the P la int i f f ;  

 

9 .2  he manages the  day- to-day af fa i rs  of  the  

P la int i f f ' s  p roperty por t fo l io ;  

 

9 .3  the c la ims of  the P la int i f f  fa l l  under  h is  d i rect  

 cont ro l .  

 

[10]  In  l ight  of ,  i n ter  a l ia ,  the aforegoing,  Adv Dobie,  on 

behal f  o f  the P la int i f f ,  fur ther  submit ted that  i t  was 

c lear  f rom the Af f idavi t  in  Support  o f  Summary 

Judgment  that  the deponent  i s  in t imate ly  involved in  

the day- to-day management  and af fa i rs  of  the 

P la int i f f ' s  business which would inc lude:  

 

10.1  negot ia t ion of  agreement s;  

 

10.2  provid ing a l l  the documentat ion  for  the  

P la int i f f ' s  d i rectors '  s ignature;  
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10.3  doing the necessary credi t  checks on behal f  

o f  the P la int i f f ;  

 

10.4  managing the propert ies;  

 

10.5  co l lect ing renta ls.    

 

[11]  I t  is  correct .  as was fur ther  submit ted by  Adv Dobie,  

that  the deponent  can re ly  for  h is  knowledge on 

documents in  the co rporat ion 's  possession.   Reece 

and Another  v Investec Bank 2.   

 

[12]  Fur ther  to  the a foregoing,  even where  an af f idav i t  

fa i ls  to  measure  up to the requi rement  of  personal  

knowledge,  defec ts may nevertheless be cured by a 

reference to other  documents  re lat ing to the  

proceedings which are proper ly  before court .  The 

pr inc ip le  i s  that  in  decid ing whether  or  not  to  grant  

Summary Judgment  the court  looks at  the mat ter  a t  

the end of  the day and a l l  the documents  proper ly  

before i t . 3 

 

[13]  In  the present  mat ter ,  i t  is  common cause:  

 

 
2 2014 (4) SA 220 (SCA) at paragraphs [8], [12], [14] and [16] 
 
3 M ahar a j  v  Bar c lays  Nat iona l  Bank  L im i t e d  1976 (1) SA 418 (AD) at 423 A-H 
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13.1  that  the documents annexed to the  P la int i f f ' s  

Part i cu lars of  Cla im were s igned by both the  

P la int i f f ' s  representat ives and the Fi rst  

Defendant 's  representat ive (save to ind icate 

that  when so s igning the representat ives d id  

so on behal f  o f  another  ent i ty ) ;  

 

13.2  that  the Second,  Thi rd and Fourth  

Defendants s igned the documents annexed to  

the P la int i f f ' s  Part icu lars of  Cla im.    

 

[14]  From the aforegoing and upon a proper reading of  the 

Af f idavi t  in  Support  o f  Summary Judgment ,  i t  is  c lear  

that  the deponent  thereto has ident i f ied the fac ts  

upon which the P la int i f f ' s  c la im is  based and has 

provided a br ie f  explanat ion as to  why the defences ,  

as p leaded,  do not  ra ise any issues fo r  t r ia l ,  wi th in 

the meaning of  subru le 32(2)(b) .  

 

[15]  In  the premises,  the  point  taken by the Defendants  

that  the deponent  has no “personal  knowledge ”  o f  the 

facts necessary to  comply wi th the  aforesaid subru le,  

must  be d ismissed.    
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Recti f icat ion of  the agreement  as a defence to the 

Plaint i f f 's  claim for  Summary Judgment  

 

[16]  When deal ing wi th th is  defence ,  as set  out  in  the 

opposing af f idavi t ,  i t  is  imperat ive  to note that  at  the 

hear ing of  th is  appl icat ion,  Counsel  for  the 

Defendants ra ised the point  tha t  the documents 

annexed to the  P la int i f f ' s  Af f idavi t  in  support  o f  

Summary Judgment  (apart  f rom the agreement )  were 

inadmissib le.   These documents per ta ined to,  in ter  

a l ia ,  negot ia t ions entered in to pr io r  to  the agreement 

and were sought  to  be admi t ted as evidence by the  

P la int i f f  to  show that  dur ing  the course of  

negot ia t ions no reference was ever  made to another  

ent i t y  but  only to  the Fi rst  Defendant .  

 

[17]  In  support  o f  th is  submission the Defendants re l ied 

upon subru le 32(4)  and the decis ion  in  the mat ter  of  

Rossouw and Another   v  Fi rs t  Rand Bank Ltd 4 where,  

in ter  a l ia ,  i t  was held that  a P la int i f f  in  Summary 

Judgment  proceedings cannot  annex to the Af f idavi t  

in  Support  o f  Summary Judgment  a document  which 

is  not  annexed to the Summons.   Same is  s imply 

inadmissib le and must  be ignored by the court .   

 
4 2010 (6) 439 (SCA) 
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[18]  This point  was conceded by Adv Dobie ( cor rect ly  in 

the opin ion of  th is  Court )  on behal f  o f  the P la int i f f .   In  

the premises,  these documents are inadmissib le and 

th is  Court  must  decide the issue whether  the c la im for  

rect i f icat ion is  a  bona f ide  defence in  the present  

mat ter  on those documents which are  admissib le 

only.    

 

[19]  In  that  regard,  those documents  are the P la int i f f ' s  

Part i cu lars of  Cla im;  the P lea;  the Af f idavi t  in  Support  

o f  Summary Judgment  and the  opposing af f idavi t .  The 

Cla im- in-Reconvent ion f i led on behal f  o f  the  

Defendants seeks rect i f i cat ion of  the agreement  as  

set  out  in  the P lea.    

 

[20]  As is  to  be expected,  no reference to rect i f icat ion is  

to  be found in  the P la int i f f ' s  Par t icu lars of  Cla im.   

The P la int i f f 's  cause of  act ion is  square ly based on 

the agreement  between the P la int i f f  and the Fi rst  

Defendant ,  together  wi th the  Deed of  Suretysh ip 

s igned by the Second Defendant .  

 

[21]  Insofar  as the P lea is  concerned,  a l l  averments 

per ta in ing to the a l leged defence of  rect i f icat ion  
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re late to  the requi rements there for  and which the  

Defendants would  have to  pro ve at  t r ia l  to  d ischarge 

the onus incumbent  upon them.  No facts are p leaded 

in  support  thereof  and the re l ie f  sought  that  the 

c la ims of  the P la int i f f  be d ismissed.   The same 

appl ies in  respect  of  the Defendants '  Cla im - in-

Reconvent ion.   In  both cases the Defendants re ly  

so le ly  on the above and cer ta in conclusions of  law.    

 

[22]  The Defendants '  opposing af f idavi t  is  noth ing more 

than a repet i t ion  of  the averments as set  out  in  the 

P lea.  Once again,  the Defendants have fa i led to p lace 

any mater ia l  fact s before th is  Court  upon which  th is  

Court  could,  in  the exerc ise of  i ts  d iscret ion,  d ismiss 

the appl icat ion fo r  Summary Judgment .    

 

Conclusion  

 

[23]  From the aforego ing,  i t  is  c lear  that  the Defendant s 

have fa i led to sat is fy  th is  Court  that  they have  a bona 

f ide  defence to the P la int i f f ' s  c la im.   I t  must  fo l low 

that  the P la int i f f  is  ent i t led to Summary Judgment ,  

wi th  costs.    

 

[24]  At  the hear ing of  th is  appl icat ion,  th is  Court  was 
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advised that  the P la int i f f  (cor rect ly )  d id  not  seek  i ts  

c la im for  damages at  Summary Judgment  stage.   In  

the premises,  the  c la im of  the P la int i f f  is  rest r i c ted to 

ar rear  renta ls;  in terest  thereon;  ev ict ion and costs .   

There was no d ispute between the  par t ies as to the 

re l ie f  that  should be granted in  the event  of  th is  Cour t  

f ind ing fo r  the P la int i f f .    

 

[25]  As to costs,  the agreement  provides for  costs on the  

scale of  a t torney and own c l ient .   This has a lso been 

p leaded in  the Part icu la rs of  Cla im.   In  the premises,  

the P la int i f f  is  ent i t led to costs on th is  scale.    

 

Order  

 

[26]  This Court  makes the fo l lowing order :  

 

Summary Judgment  is  granted against  the Fi rs t  

Defendant  and the Second Defendant ,  jo in t ly  and 

severa l l y  the one paying the other  to  be absolved, 

for :  

 

1 .  Payment  of  the sum of  R153 012.44 ;  

 

2 .  in terest  thereon at  the rate  of  14.75 percent  
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per annum, compounded month ly f rom 

2 October 2022 to  date of  f ina l  payment ;  

 

3 .  costs of  su i t  on the scale as  between 

at torney and own c l ient ;  

 

4 .  the Fi rst  Defendant  and any persons c la iming 

occupat ion through the Fi rst  Defen dant  is /are  

hereby evicted f rom the premises known as 

Uni t  11,  Fonta inebleau Value Ci ty ,  167 

Republ ic  Road,  Fonta inbleau,  Randburg,  

Gauteng,  for thwi th;  

 

5 .  the order  as set  out  in  paragraphs 1,  2  and 3  

hereof  shal l  be jo in t  and severa l  wi th  the  

judgment  a l ready granted in  respect  of  the  

Thi rd Defendant  and the Fourth Defendant ,  

one paying the others to  be absolved.  

   

 

_ _ 
B. C. WANLESS 

 JUDGE OF THE HIGH COURT 
GAUTENG LOCAL DIVISION 

JOHANNESBURG 
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