REPUBLIC OF SOUTH AFRICA

IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, JOHANNESBURG

CASE NO: 2024-059279

(1)  REPORTABLE: N©
(2) OF INTEREST TO OTHER JUDGES: AM?
(3) REVISED:

/ 7 /?/2024

DATE (
N——

In the matter between:

IGNATURE

THE APPOINTED TRUSTEES OF THE MADISON AT First Applicant
AMBERFIELD BODY CORPORATE

THE BODY CORPORATE OF THE MADISON AT Second Applicant
AMBERFIELD

and

CSI PROPERTY MANAGEMENT (PTY) LTD Respondent

This judgment was handed down electronically by circulation to the parties’
representatives via e-mail, by being uploaded to CaselLines/Court online and by
release to SAFLII. The date and time for hand- down is deemed to be 10h00 on 19

July 2024.





















(28]

[29]

[30]

[31]

(32]

because it did not satisfy the requirements of Regulation 10 of the Sectional Title
Scheme Management Regulations. These, he submitted, require that any such
notice be signed by two trustees, or alternatively by one trustee and the

managing agent.

In fact, it seems to me, the notice concerned, which was sent by email, did not
constitute notice of termination of the agreement. This was not required as a
matter of law to bring the agreement to an end on expiry of its term. All that was
required, and all that the notice served to communicate to the Respondent, was
that the board of trustees had resolved not to renew the agreement when it

expired.

This disposes of Mr Jansen van Rensburg’'s further submission as well, that
notice of termination of the agreement was required two months’ before expiry of
its term, that is on or before 9 May 2024, failing which the addendum would
“automatically renew itself" for a further 12 month period. This submission was
founded on the contention that as a matter of fact the addendum had been
concluded by 10 May 2023 and not 16 May 2023.

| have found that on the papers the relevant date was 16 May 2023 and not 10
May 2023. In addition, any such “automatic renewal” is inconsistent with the
provisions of the regulations referred to earlier. While two months’ notice of
termination of a management agreement can be given at any time during the
term of the agreement if approved by special resolution passed at the general
meeting of the body corporate, absent any such notice the agreement will
ordinarily expire on conclusion of its term. Any question of renewal for a further
period is a matter to be decided by the body corporate by ordinary resolution.

Since trustees are clearly entitled by ordinary resolution to decide not to renew a
management agreement when it expires, this makes it clear in my view that the
regulations do not contemplate or permit a situation in which an agreement may
“automatically renew itself” in the face of a decision by the body corporate or its
trustees to the contrary.

In my view, therefore, the communication to the Respondent by email dated 14
March 2024 was as a matter of fact given more than two months before the expiry
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of the term of the extended management agreement, and in any event no formal
notice of termination was required. The email merely served to communicate a
decision that the management agreement would not be renewed further. This is
something which both the regulations and the relevant clause of the addendum
itself (underlined in the extract set out in paragraph [20] above) expressly

contemplate.

In those circumstances, it seems to me, the addendum cannot be said to have
automatically renewed itself when the trustees had passed a resolution that they

would not renew it.

Furthermore, | agree with Mr Bhima that, for the reasons set out in Liberty Group
and others v Mall Space Management CC', even if the communication of 14
March 2024 was not consistent with the terms of the termination clause in the
addendum agreement, the decision of the trustees of 7 March 2024 and the
communication to the Respondent on 14 March 2024 nevertheless served to
bring the mandate of the Respondent to an end at the expiry of the current term,
at the end of 15 May 2024. The Respondent cannot treat that decision as a
nullity or one that can simply be ignored. Its mandate was terminated. If that
termination breached the terms of its contract with the body corporate or
otherwise caused actionable prejudice the Respondent’s remedy lies in a claim

for damages.

As regards the governance issue, there is no dispute about the composition of
the board of trustees of the body corporate during March 2024 when the relevant
decision was taken and communicated to the Respondent. The issue that has
arisen and in respect of which declaratory relief is sought by the Applicants
concerns the composition of the board of trustees following meetings held on 18
May 2024 and 22 May 2024.

The main issue in this regard concerns the status of a meeting held on 18 May
2024. The Respondent contends that this was a special general meeting which
it convened, having been requisitioned by members of the scheme.

1[2019] ZASCA 142 at para 24 and para 36
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In advancing that contention, however, the Respondent relies on the underlying
proposition that it remained the managing agent of the scheme as at that date.
For the reasons set out above, | have concluded that the Respondent ceased to
be the managing agent at the end of the day on 15 May 2024. That being so, it
was not in a position to convene or conduct a special general meeting on behalf
of the body corporate or members of the scheme on 18 May 2024. It follows, it
seems to me, that the trustees purportedly elected at that meeting were not

validly appointed.

Insofar as the Applicant seeks relief confirming the identity of the persons who
are currently trustees of the scheme, it seems to me that even on the
Respondent’s version none of the existing trustees was said to have been
removed from office at the meeting held on 18 May 2024 purportedly as a special
general meeting. Nor, if that was not in fact a special general meeting properly
convened, could they have been. In terms of Regulation 7 trustees hold office
for a term which continues until the subsequent annual general meeting. A
replacement trustee may be appointed by members in a general meeting or by

the remaining trustees only if a trustee has ceased to hold office.

There is no dispute on the papers about who the trustees were during March
2024, nor any averment that one or more of those trustees ceased to hold office
at or in the period leading up to the meeting held on 18 May 2024. Nor is it

alleged that they were validly removed from office.

In those circumstances it seems to me that there are no grounds for any
contention that any such trustees have ceased to be trustees or ceased to hold
office. Similarly, for reasons | have mentioned, it seems to me that none of the
trustees purportedly appointed at the meeting on 18 May 2024 was as a matter

of law properly so appointed.

As to the question whether any additional trustee was appointed at the
subsequent meeting held on 22 May 2024 (in addition to the three trustees who
then held office) it is not sufficiently clear to me on the papers which trustees
were said to have been appointed under what resolutions of that meeting. The
minute of the meeting confirms the appointment of the existing three trustees and
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mentions the appointment of two additional trustees as well, while the notice of
motion seeks confirmation of the appointment of one additional trustee. This

discrepancy is not explained.

In the circumstances | am not inclined to make a declaratory order in this regard.
It is clear that the office of the existing trustees had not expired or been vacated,
and there are insufficient facts set out in the founding papers regarding any
additional appointments made on 22 May 2024. | make no finding that additional
appointments made at the meeting on 22 May 2024 were not validly made. | am
simply not satisfied that a proper case has been made for the declaratory order

sought in this regard.

Furthermore, in the course of argument reference was made to the fact that an
annual general meeting or some other special general meeting was to be
convened or was imminent. This judgment will be delivered a little over a month
after argument in the matter, and since | do not know whether any further general
meetings or an annual general meeting may have been convened in the interim,
this is a further reason why | do not intend to make further order in this regard.

The Applicants include, in the draft order sought, an order that the Respondent
hand over access to all of the bank accounts in the name of the body corporate
and scheme. They also seek an order that the Respondent is to transfer all funds
from those accounts into a different specified account, within 24 hours. It seems
to me that if the first order is granted and complied with the second is
unnecessary and may lead to problems if, for example, it is not consistent with

the banking terms applicable to any one or more of those accounts.

The Applicants sought costs on a punitive scale. In my view there are good
grounds for costs to follow the result, but | do not see reason to award costs on

a punitive scale.
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1.

In the circumstances | make the following order:

The matter is treated as one of urgency in terms of the provisions of Rule
6(12).

The Respondent’'s mandate, to act as managing agent for the body corporate
of the Madison at Amberfield Sectional Title Scheme (“the Scheme”) is

terminated.

The Respondent is ordered forthwith, upon service of this order, to hand over
to the body corporate or new managing agent nominated by the body

corporate, the following:

3.1 the contact information of all owners in the scheme;

3.2 the current levy roll and the meter readings for the last four months;
3.3 the latest audited financial statements;

3.4 the sectional plans;

3.5 the insurance policies and detail of the insurance brokers; and

3.6 the conduct rules and any amendments to the management rules.

Within 24 hours of service of this order, the Respondent is to hand over access
to all of the bank accounts in the name of the body corporate or scheme under
its administration and control to the body corporate or new managing agent
nominated by the body corporate.

The Respondent is interdicted and restrained from:

5.1 making payments with the funds of the body corporate or from the
aforementioned bank accounts to any third parties or to itself;

6.2 holding, convening or call for any meeting of the members of the Scheme
or body corporate;
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6.3 communicating with owners, residents or occupants of the Scheme
whether on grounds that it purports to be the appointed management

agent or otherwise;

6.4 entering the premises of the Scheme without written permission of the

body corporate.

6. The Respondent is ordered to pay the costs of this application.
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