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The plaintiff and the defendant's matter was certified by the high court

commercial court committee as a commercial court matter.

The High Court commercial court committee is designated by the Deputy Judge

President of the Gauteng North High Court.

In terms of the commercial court practice Directive on 23 May 2023 the DJP

allocated the matter to Judge Molopa — Sethosa.

According to paragraph 1 of Chapter 3 of the practice Directive the Judge to
whom the matter is allocated to must case manage the matter within 15 day of

allocation.

On 2 June 2023 the plaintiff's attorney sent an email to the secretary of Judge

Molopa — Sethosa requesting a meeting for the first case management meeting.

Judge Molopa — Sethosa’s office did not respond to the request. On 6 June
2023 the plaintiff's attorney sent a letter to the DJP’s office to complain about
the delay and requesting that another Judge be allocated. The plaintiff did not

receive any response from the DJP’s office.

On 25 October 2023 the applicant’s attorney sent another letter to the DJP’s
office and requesting leave in term of section 47 (1) of the Superior Courts Act
to bring an application against Judge Molopa — Sethosa to compel her to
comply. A copy of the said letter was also emailed to the secretary of Judge

Molopa — Sethosa.
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The plaintiff did not receive any reply from either the DJP’s office or Judge
Molopa — Sethosa. The application was also sent to the office of the Judge

President.

The secretary of the JP telephoned the plaintiff's attorney asking him to afford

the office of the DPJ at least a month to reply to their letter.

No further response was received from the office of the DJP and JP. On 13
February 2024 the plaintiff's attorney again asked the JP’s consent to bring an
application against Judge Molopa — Sethosa and the same e-mail was sent to

the secretary of Judge Molopa — Sethosa.

Eventually a virtual meeting was arranged between the legal representatives of

the litigants and the secretary of Judge Molopa — Sethosa.

No further response was received from secretary of Judge Molopa — Sethosa

confirming the meeting between the parties. The meeting did not take place.

On 13 May 2024 the plaintiff served the present application to the offices of the

JP, DJP and Judge Molopa — Sethosa.

The plaintiff is therefore asking this court to order that this matter be de-

classified or de — certified as a commercial matter.

The matter will then become an ordinary matter. The plaintiff will be dominus
litis party. In the words of counsel for the plaintiff “they are no longer left at the

mercy of Judge Molopa — Sethosa” .

Counsel for the plaintiff / applicant submits that the law does not require the

DJP to be cited as a respondent to this application.

! CaseLines F9 at par 37.2.
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In addition counsel for the applicant concede that in terms of section 47 (1)? ,a
party cannot simply or mero motu cite a Judge of the High Court as a party to

an application without the consent of the head of the court.
The following is common cause:

The matter has not been attended to by a Judge since it was allocated to Judge

Molopa-Sethosa 16 months ago.
The JP, DJP and Molopa — Sethosa J have not been cited in this application.

Central to the issue before me is the failure by the office of Molopa — Sethosa
J's office to discharge its duty towards the plaintiff and the defendant in this

matter.

In my view the question is whether the applicant should have joined the JP,

DJP and Molopa — Sethosa J in these proceedings.

The applicant did serve this application to the abovementioned Judge’s office
and their secretaries. The offices of the JP and DJP acknowledged receipt of
the application but did not oppose or appear in court. Molopa — Sethosa J did

not respond to this application.

A meeting between the DJP and counsel for the applicant in my presence did
not yield to any settlement. | then asked counsel to file heads and also asked

him to address the question of mis-joinder

The proceedings in regard to a commercial case in North Gauteng High Court
is regulated by the commercial court practice directive. Chapter 2 of the

Practice Directive in paragraph 5 — 7 reads as follows: “5 The

2 Superior Court Act 10 of 2023.



(24]

[25]

[26]

[27]

(28]
28.1

Judge President or Deputy Judge President determine whether the case should

be allocated as a Commercial Court case.

6 The Judge President or Deputy Judge President shall inform the parties
in writing of the outcome of the application.

7 If the case is allocate as a Commercial Court case, the Judge President
or Deputy Judge President will allocated a Judge or two Judges to case
manage the matter..”

In my view the JP of DJP office plays a pivotal role in the allocation of a
commercial case. Their roles cannot therefore be usurped by anyone unless

they are ordered to do so by an order of court.

In Judicial Service Commission and another v Cape Bar Council and another®
the court said the following at paragraph 12 “[12] It has by now become settled law
that the joinder of a party is only required as a matter of necessity — as opposed to a
matter of convenience — if that party has a direct and substantial interest which may
be affected prejudicially by the judgment of the court in the proceedings concerned
(see eg Bowring NO v Vrededorp Properties CC 2007 (5) SA 391 (SCA) para 21). The
mere fact that a party may have an interest in the outcome of the litigation does not
warrant a non-joinder plea. The right of a party to validly raise the objection that other
parties should have been joined to the proceedings, has thus been held to be a limited
one (see eg Burger v Rand Water Board 2007 (1) SA 30 (SCA) para 7.

In my view the DJP and the JP have a direct and substantial interest in the
running of the court including the commercial court hence the commercial court

directive.

This court cannot give an order that will affect one or some of the commercial
matters allocated to a Judge without the knowledge of the JP's or the DJP’s
office. Therefore, it is further my view that they should have been joined in this
matter. For that reason the application should be dismissed.

| make the following order:

The application is dismissed.

282 No order as to cost.

32013 (1) SA 170 (SCA) at par 12.
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