










REPUBLIC OF SOUTH AFRICA 

 

IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 

CASE NO.: 1930/2021 

 

 

 

 

 

In the matter between: 

Dr. Mothobi Godfrey Keele   Applicant 

and 

Legal Practice Council   First Respondent 

Kalipa Kagiso Mangaliso Mafungo   Second Respondent 

Sheriff Pretoria Central   Third respondent 

AMENDMENT OF ORDER GRANTED ON 2 AUGUST 2024 

Van der Schyff J  

 

Introduction 

 

[1] Rule 42(1)(b) provides that a court may mero motu vary an order in which there is 

an ambiguity, or omission to the extent of such ambiguity or omission. 

 

(1) REPORTABLE: NO 

(2) OF INTEREST TO OTHER JUDGES: NO 

(3) REVISED: NO 

  

Date:  26 August 2024 E van der Schyff 
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Background 

 

[2] I granted the following order on 2 August 2024 in the current matter: 

 

‘The writ of execution issued in case number 1930/2021, and the 

subsequent attachment of the applicant’s BMW 320i M Sport 

premised on the writ of execution issued in case number 1930/202 

is set aside, with costs.’ 

  

[3] The order followed an application for the setting aside of a writ of execution and the 

attachment carried out pursuant thereto, alternatively for the staying of a sale in 

execution. 

 

[4] The application, instituted by Dr. Keele, was primarily based on the premise that the 

taxation of a Bill of Costs, that preceded the issue of the writ of execution, and that 

followed an order granted by Sardiwalla J in terms whereof a review application that 

was instituted by Dr. Keele, was dismissed with costs, constituted an irregular step 

that negates the taxation and renders the taxed Bill of Costs unlawful. 

 

[5] I found that the taxation occurred after Dr. Keele gave notice of an irregular step on 

receipt of the Notice of Taxation, and before the procedure provided for in Rule 30 

was allowed to run its course. I clearly stated that the question of whether the 

taxation of the Bill of Costs indeed constituted an irregular step was not decided.  

 

[6] I stated in paragraph 10 the judgment that: 

 

‘‘Real and substantive’ justice demands that a writ of execution 

issued on the premise of a Bill of Costs taxed in the absence of a 

party who raised an irregular step regarding the set down for the 

taxation in the midst of that party utilising the process provided for 

in Rule 30, be set aside.’ 
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Discussion 

 

[7] Pursuant to the judgment and order being handed down on 2 August 2024, and after 

Mr. Mafungo’s application for leave to appeal was dismissed, Mr. Mafungo sent a 

letter to my office. The letter is dated 7 August 2024. In the letter, Mr. Mafungo 

referred to paragraph 11 of the judgment, where it is stated that the order relates 

only to the writ of execution and subsequent attachment under case number 

1930/2021. He interprets paragraph 11 to mean that the taxed Bill of Costs, being 

the underlying cause for the writ, was not set aside. He referred to the decision in 

Firestone South Africa (Pty) Ltd v Gentiruco AG  1977 (4) SA 298 (A), where the 

Supreme Court of Appeal explained that the court may clarify its orders if on a proper 

interpretation of the meaning thereof remained ambiguous or otherwise uncertain. 

In paragraph 6 of the letter, he wrote: 

 

‘For the avoidance of doubt and uncertainty by any party affected 

by the order, clarity is sought from her Ladyship as to whether Her 

Ladyship’s judgment of the 2nd of August 2024, in any way affects 

or is intended to affect the rights which accrued the Second 

Respondent by virtue of the Taxing Master ascertaining the 

amount of the costs awarded by Sardiwalla J at the taxation 

conducted on 29 November 2023.’ 

 

[8] I subsequently notified the parties that I intend to clarify the issue by amending the 

order granted on 2 August 2024 to provide that the taxed Bill of Costs, being the 

underlying cause for the issue of the writ of execution issued in case number 

1930/2021, be set aside. 

 

[9] To my surprise, I received a subsequent email, dated 23 August 2024, from Mr. 

Mafungo, wherein he claims that neither Dr. Keele nor himself made an application 

to vary the order, and that I am functus officio to amend the order. I received a follow-

up email on the same date from Mr. Mafungo wherein he expressly stated that it is 

not appropriate for me to receive new submissions and pronounce on issues 

pleaded by way of affidavit before the Supreme Court of Appeal, since he filed an 
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application for leave to appeal to the Supreme Court of Appeal after I dismissed his 

application for leave to appeal on 7 August 2024. 

 

[10] Rule 42 is clear. A judge may mero motu vary and order in which there is an 

ambiguity or omission, to the extent of such ambiguity or omission. I notified the 

parties of my intention to vary the order to ensure that all parties whose interests 

may be affected have notice of the order proposed. 

 

[11] Since the setting aside of the writ of execution issued under case number 1930/2021 

was ordered on the premise that the Bill of Costs was taxed before the procedure 

provided for in Rule 30 was allowed to run its course, it automatically follows that the 

taxation of the bill of costs was irregular and that the taxed Bill of Costs should be 

set aside. The emphasis in paragraph 11 of the judgment of 2 August 2024 that the 

order relates only to the writ of execution and subsequent attachment under case 

number 1930/2021 was included because it was stated during an argument that a 

number of writs of execution were issued against Dr. Keele. 

 

[12] It was an omission on my side not to include an order setting aside the taxed Bill of 

Costs in the order handed down on 2 August 2024. This omission lies at the root of 

the perceived ambiguity. As indicated in the judgment, I am of the view that by 

proceeding with the taxation, the second respondent deprived the applicant of 

bringing a Rule 30(1) application. This necessitates that the taxed Bill of Costs be 

set aside. 

 

[13] This exposition and the amended order are to be provided to the Supreme Court of 

Appeal, which will consider the application for special leave to appeal. 

 

ORDER 

In the result, the order granted in case number 1930/2021 on 2 August 2024 is 

amended to read as follows: 

1. The taxed Bill of Costs, which forms the subject matter of the writ of execution 

issued in case number 1930/2021, is set aside. 
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2. The writ of execution issued in case number 1930/2021, and the subsequent 

attachment of the applicant’s BMW 320i M Sport premised on the writ of execution 

issued in case number 1930/2021 is set aside, with costs. 

 

 

 
E van der Schyff 

Judge of the High Court 

 

Delivered:  This judgment is handed down electronically by uploading it to the electronic file of 

this matter on CaseLines.   

 

For the applicant: In person   

     

For the second respondent: Mr. K. Mafungo 

Instructed by: Mafungo Attorneys   

 

Date of initial judgment: 2 August 2024 

Date of amendment of the order: 26 August 2024 

 




