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In the matter between:
KERRY SHILLAW Ap an
and
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Delivered: 12 Ma

This judgment jed down electronically by consent of the parties’

represen b on to them via email. The date for hand-down is deemed
to be on 024.
JUDGMENT
RI 00,J
Introduction

[1] The Applicant approached this Court for an order to find the First Respondent
(ICubed) and the Second Respondent (Respondent) guilty of contempt of Court. The


http://www.saflii.org/content/terms-use

Respondent is the sole director of ICubed. He opposed the application and filed an
explanatory affidavit.

Brief history
[2] The Applicant was employed by |ICubed as chief executive officer 0O) in
August 2021 until she was dismissed on 1 February 2022. T licant

subsequently referred an unfair dismissal dispute to the CCMA ag

@ er favour,

er gase number JR

2022 an arbitration award under case number GAJB 4013 was is

ordering ICubed to pay compensation in the sum of R 17400

[3] ICubed subsequently filed an application for
1847/2022. During January 2023, the arbitratig

Applicant obtained a writ of execution. On 2

as certified and the
sheriff attended at the
wever, on 26 June 2023, the

assets belonged to a sister

[6] The Applicant's case was that the review application was filed solely to

frustrate her claim and to avoid paying her. She further submitted that no proper

' Act 66 of 1995, as amended.



security was furnished and in the review application the Respondent stated that at
the end of the 2021/2022 financial year, ICubed recorded losses in excess of R 6
million. She expressed a real fear that the Respondent would move the assets of
ICubed, that he would contrive the financial state of ICubed in order to avoid paying
out the compensation awarded to her and that |ICubed would be placed into

liquidation or business rescue.

[7] The urgent application was enrolled for hearing on 10 Augus e
following order was issued:

1. The non-compliance with the ordinary Rules of Court, in iNgithe provisions
of rule 7, and the manner of service is condoned and ' rolled and
heard on an urgent basis in terms of rule 8, and f igant’'s deviations

from the directives by this Court are condoned.
g 'sum of R2 000 000.00
(Two Million Rand) in terms of section 145(7) read with section 145(8)(b) of the

2. The respondent is ordered to furnis

2.2. By payment of securityyi he trust account of the applicant’s attorneys,
namely lan Levitt Attori [ st"Account details as follows:

lan Levitt Attorne
Bank: ABSA

or regiew under case number JR 1874/2022 against the award of the second
régpondent dated 5 August 2022, shall automatically be dismissed with costs.

3. The respondent and/or its directors and/or representatives and/or
shareholders and/or employees are interdicted from placing the respondent into
provisional and/or final liquidation and/or business rescue, prior to the furnishing of

security as provided for in paragraph 2 supra.



4. The costs of this application are to be paid by the respondent on
the attorney and client scale.’

[8] On 22 September 2023, the Applicant filed a contempt of court application
because the Respondent failed to comply with the terms of the Court order of 10

August 2023. The contempt of Court application was heard on 25 January 2

Contempt of Court: general principles

[9] In Bruckner v Department of Health and others?, the ealt with the

requirements for contempt and it was held that:

‘It is trite that an applicant in a contempt of court 3
reasonable doubt that the respondent is in contemj ant must show:
(@) that the order was granted against the o]
(b)  that the respondent was either served with the order or informed of the grant
of the order against him and could have n asonable ground for disbelieving the

information; and

(c) that the respondent is ault and mala fide disobedience of the

order.’

[10] In Anglo A

and ConstructioniUnion a

tin Ltd and another v Association of Mineworkers
f others3, the Court has held that:

an application such as the present are well-established.

ecuring compliance with the terms of that order but contempt proceedings have at
heart the public interest in the enforcement of court orders (see para 8 of the
judgment). The court summarized the position as follows at para 42:

“To sum up:

(a) The civil contempt procedure is a valuable and important mechanism for

2(2003) 24 ILJ 2289 (LC) at para 26.
3[2014] ZALCJHB 60; (2014) 35 ILJ 2832 (LC) at para 4.
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securing compliance with court orders, and survives constitutional scrutiny in the
form of a motion court application adapted to constitutional requirements.

(b) The respondent in such proceedings is not an "accused person", but is
entitled to analogous protections as are appropriate to motion proceedings.

(c) In particular, the applicant must prove the requisites of contempt (the order;
service or notice; non-compliance; and wilfulness and mala fides) yond
reasonable doubt.

(d) But once the applicant has proved the order, service or and "fAen-

compliance, the respondent bears an evidential burden in relatia

reasonable doubt as to whether non-compliance was wil
will have been established beyond reasonable doub

(e) A declarator and other appropriate reme in available to a civil

applicant on proof on a balance of probabiliti
[11] In Matjhabeng Local Municipality oldings Limited and Others;
1 Solutions™ (Pty) Limited* (Matjhabeng), the
ites for contempt of court as follows:

of proof — beyond reasonable doubt — was applicable.’

[12

and | will deal with them in turn.

cant has to prove the aforesaid requisites beyond reasonable doubt

Once the applicant has proved the order, service or notice, and non-
compliance, the respondent bears an evidential burden to adduce evidence to rebut
the inference that the non-compliance was not wilful and mala fide. If the respondent

fails to advance evidence that establishes a reasonable doubt as to whether non-

4[2017] ZACC 35; 2017 (11) BCLR 1408 (CC) at para 73.



compliance was wilful and mala fide, contempt will have been established beyond

reasonable doubt.®

[14] To establish non-compliance requires more than a failure to comply with the
order. In Matjhabeng,® the Constitutional Court affirmed that contempt of court does

not consist of mere disobedience of a court order, but of “contumacious di

for judicial authority”. The requirement of wilfulness and mala fides
contempt is committed not by a mere disregard of the court org but b e
demonstration of a deliberate and intentional violation of the cou @ v, repute or
authority.”

Analysis
Existence of the order and service Q
[15] In casu, the existence of the Court o@ispu ed.

[16] Service of the Court order j uted.

[17] The Applicant’s versi i at, after judgment was handed down on 10
August 2023, a cop order was served electronically upon the

Respondent’s attg

he effeCt that ICubed and/or its directors/representatives/ shareholders/employees
befinterdicted from placing ICubed into provisional/ final liquidation and or business

rescue, prior to the furnishing of security.

5 Fakie NO v CCIl Systems (Pty) Ltd [2006] ZASCA 52; 2006 (4) SA 326 (SCA) at para 41.

6 Matjhabeng supra at para 65.

7 Dibakoane NO v Van den Bos and Others; Van den Bos and Others v Gugulethu and Others [2021]
ZAGPJHC 652 (17 August 2021) at para 29.5.



[19] The Respondent explained that upon receipt of the urgent application, he
contacted ICubed’s attorneys and he was advised by Rams Attorneys inter alia that if
the company was insolvent, the shareholders may pass a resolution to place it in
liquidation, that placing a company in liquidation is a right afforded to shareholders in
terms of the provisions of the Companies Act® and that a director was obliged to
place a company in business rescue if the company is financially distressed,

[20] On considering the advice provided, the Respondent took a de@ision to place

ICubed in liquidation as it was inevitable that ICubed would be p “liguidation.

On 7 August 2023, a special resolution was passed that the © ¢ be wound up
by way of creditors’ voluntary winding up”. The Respon eySetransmitted
the voluntary liquidation documents to the Comp

Commission (CIPC) on 10 August 2023.

Intellectual Property

[21] The Respondent denies that he wag aware of the Court order, as it was not
served on him until 1 September 2023 andythat hg’'cannot be in contempt of the

court.

[22] The Applicant has to W ond reasonable doubt that the Court order of
10 August 2023 was dil serve ofbrought to the notice of the Respondent. The
rgSpondents, despite its legal representative being

ourt order, nor does it constitute service on the Respondent and his knowledge
of the Court order cannot be inferred.

8 Act 71 of 2008, as amended.



[23] The Court order was served by the sheriff on 1 September 2023 and applying
the high standard of beyond reasonable doubt, this Court is not in a position to
accept that the Court order was served on the Respondent before 1 September 2023
and there is no evidence to show that he was indeed notified about it before the said
date. An email sent to Vilikazi Attorneys on 10 August 2023 and physical service on
ICubed on 23 August 2023 is not sufficient to constitute proper servicegon the

Respondent or to show that the Respondent was aware of the Court ord

[24] The Applicant did not prove beyond reasonable doubt t urt order
was served on ICubed before 23 August 2023 and on the ent prior to 1
September 2023.

Non-compliance with the Court order

[25] The next consideration is whether the Respongdents are in wilful and mala fide
disobedience of the Court order, whichNthe Applicant must prove beyond a

reasonable doubt.

[26] The Applicant’s case iSitha Respondents, despite its legal representative
being fully aware of th urt or proéceeded in their attempt to place the company
li 's urgent application being heard on 10 August

ion was only with effect from 14 August 2023, well after

The winding up or liquidation of a company involves the closing and
dissolution of the company through the recovery and sale of its assets and the

payment of its outstanding debts and shareholders. The winding up or liquidation of



companies is regulated by two pieces of legislation, the 2008 Companies Act (2008
Act) and, to an extent, the now-since-repealed 1973 Companies Act®.

[29] Section 79 of the 2008 Act provides that a solvent company may be dissolved
either by (i) voluntary winding-up initiated by the company and conducted either by

company, or (ii) by way of court order. The High Court in Furnitur
Council v AXZS Industries (Pty) Ltd trading as Don Elly Enterprises4

&y

the olution of the
gust 2023.

the voluntary winding up of a company does not commenc the special

resolution has been filed with the CIPC.

[30] The voluntary winding up of a company begi v h

company has been filed and in casu, this happene

and by the time when the resd
were not served with the C

order they were not awake of.

eplogable and calculated this might be, it does not constitute contempt of Court.

ledge of an application, yet to be decided, does not constitute contempt of
Court and the Respondents’ conduct, prior to the obtaining of the Court order, was
not interdicted and restrained and pre-empting what the Court would do, also does

not constitute contempt.

9 Act 61 of 1973 (repealed).
10 [2020] 1 All SA 391 (GJ) at para 49.
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[33] For the Applicant in casu to succeed with its contempt of Court application,
she has to show, beyond a reasonable doubt, that the Respondent is in wilful and
mala fide disobedience of the Court order of 10 August 2023. The mere fact that
there is non-compliance with the Court order is not sufficient — more is required. The
courts have confirmed that contempt of court does not consist of mere disob@dience

of a court order, but of “contumacious disrespect for judicial authority”.

[34] Based on the facts placed before this Court, the Applic@: 2d_to prove
beyond reasonable doubt that the Respondent is in wilful and mala fide
disobedience of a Court order. The resolution was pass [ en there was
no Court order granted and the subsequent filing thg
the Court order was not served on the Responden afe is no evidence before
this Court to rebut the Respondent’s version

Court order.

[35] As aresult, this applicatio

[36] | am alive to the fact t utcome of this application will be unsatisfactory

to the Applicant, who k all p@ssible measures to be paid the money she was

2 Respondents in contempt of Court is high and the onus to do so,

hich onus she was unable to discharge.

Insofar as costs are concerned, this Court has a broad discretion in terms of
section 162 of the LRA to make orders for costs according to the requirements of the

law and fairness.
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[38] Both parties argued that a cost order should be awarded. However, in my
view, this is a case where the interests of justice will be best served by making no

order as to cost.

[39] Inthe premises, | make the following order:

Order
1. The application is dismissed;
2. There is no order as to cost.

Connie Prinsloo
Judge of the Labour Court of South Africa

Appearances:
For the Applicant: Advecate N Nortje
Instructed by: lan Levitt Attorneys

For the Respondents: Moeketsane from Rams Attorneys



