IN THE LABOUR COURT OF SOUTH AFRICA, JOHANNESBURG

Not reportable
Case No: JS 394/18

In the matter between:

NACBAWU obo MANANA & 11 OTHERS Applicant
and

ROADLAB (PTY) LTD Respondent
Heard: 3 -6 March 2021; 22 — 23 March 2023 & 12— 13 June 2023
Delivered: This judgment was handed.down electronically by circulation to

the parties' legal representatives by email and publication on
the Labour Court’s website. The date and time for hand-down is
deemed to be on«11 March 2024.

JUDGMENT

TLHOTLHALEMAJE, J

[1]

[2]

Introduction:

In this opposed claim, the union, NACBAWU, seeks an order of behalf of its
members (the individual applicants), declaring their dismissal on account of
the respondent’s operational requirements to have been procedurally and
substantively unfair. The individual applicants seek retrospective
reinstatement or in the alternative, compensation equivalent to 12 months’

remuneration.
Background:

The respondent renders professional materials laboratory and testing services

to the civil engineering, construction and mining industries. It serves private,
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names, dates of engagement and the job categories of all the employees in
the workplace. It pointed out that the respondent did not indicate the number
of employees to be affected in the notice, and further requested facilitation by
the CCMA in terms of section 189A of the LRA.

Rooplall responded on 18 October 2017, and indicated that all the necessary
and relevant information required for the consultation meetings was furnished,
and further indicated that there was a possibility of a retrenchment of 25
employees. Rooplall also indicated that NACBAWU had refused to deal with
the merits when the parties met on 13 October 2017, and that the information
of all employees as sought was private and confidential, and not relevant for

consultations. He proposed that the parties should meet on 20 October 2017.

In response to Rooplall’'s email of 18 October 2017, NACBAWU denied that it
was provided with all the relevant information or that it had refused to
participate in the consultation process as .alleged by the respondent. It
suggested that a consultation meeting should be scheduled for 23 and/or 24
October 2017 at it was not available on 20 October 2017. It further indicated
that the respondent still had to'make proposals in regards to the Provident
Fund. Consultations did not however take place on the suggested dates.

On 31 October 2017, Rooplall sent an email to NACBAWU with an
attachment of a list of employees identified for possible retrenchment in
various_departments. He again requested proposed dates for consultations.
NACBAWU’s response was that it was still not satisfied with the information
furnished but had suggested 9, 10 or 13 November 2017 for consultations.

Rooplall confirmed a meeting for 9 November 2017.

NACBAWU had attended the meeting on 9 November 2017 (second
consultation meeting). The respondent contends that all the issues for

consultations were dealt with at that meeting.

On 11 November 2017, Rooplall sent an email to NACBAWU with an updated
list regarding the proposed selection criteria in the specific departments, and
further requested dates to commence with the consultations. On
13 November 2017, a third consultation meeting was held where LIFO as a
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selection criterion was discussed. NACBAWU also proposed a lay-off
scheme, short-time, and placements at other departments as an alternative.

On 15 November 2017, the respondent in correspondence to NACBAWU had
explained its financial position and the reasons for restructuring, and further
provided an updated list of possible retrenchments, and further outlined the
steps and alternatives it had considered leading to the consultation process.
In the correspondence, it was explained why it was not possible to move
employees around different sections due to the nature of testing and
breakdown of specific task, the skills level of some of the employees and the
mundane nature of their tasks at the time.

NACBAWU’s response was to again complain that the updated list only
related to the Germiston and Bloemfontein branches, and stated that it would
be difficult to apply LIFO fairly without the information of all employees
especially pertaining to other branches such as Centurion and Lephalale.

On 22 November 2017, Rooplall indicated that the respondent had considered
the applicants’ proposal for the implementation of a lay-off scheme. He
agreed that the scheme could work until June 2018. Rooplall however
indicated that the ‘respondent remained of the view that retrenchment
packages were.a better option.

Rooplall in-his correspondence further indicated that LIFO was only applied to
departments and sites where employees would be affected. He reiterated that
any-further information requested would be of no assistance as the proposed
retrenchments were limited to specific departments such as Maintenance,
Stores and Lab Hire), OHS, Site Personnel, Investigations, and specific

woarkplaces and laboratories in the Bloemfontein and East London branches.

On 28 November 2017, the respondent received correspondence from the
applicant’s attorneys of record wherein it was stated that the respondent could
not retrench without complying with section 189 or 189A of the LRA. The
attorneys further enquired whether alternative measures were considered,

and requested written information in that regard.
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The respondent’s legal representatives responded on 29 November 2017 and
outlined the history of the consultation process since October 2017 and
indicated NACBAWU's resistance to consultations despite meetings having
been held on 13 October, 9 and 13 November 2017. It was stated that all
relevant information was provided to NACBAWU; that LIFO was not the only
criteria applied; that alternatives such as lay-off, short-time, and placements at
other laboratories were considered, including approaching clients for work. It
was further explained how LIFO was applied. It was further indicated that from
a financial point of view, the respondent could no longer delay the
retrenchments and NACBAWU’s legal representatives <were  requested to
indicate which employees were willing to accept a voluntary retrenchment

package, and to respond by 6 December 2017.

When there was no response to the above correspondence, and since the
respondent held the view that the consultation had reached a dead-end, it had
on 13 December 2017, issued notices terminating the individual applicants’

employment on account of its operational requirements.
The dispute:

NACBAWU alleged . that the retrenchments were procedurally and
substantively unfair. NACBAWU relied on the evidence of Mr Lesiba Kekana,
its full-time official who had corresponded with Rooplall and was involved in
the consultation process. It also called its shop steward, Mr Shadrack

Mabaso.

The respondent disputed all allegations of unfairness as claimed by
NACBAWU, and relied on the evidence of its Operations Director:
Commercial Facilities, Mr Deon Juckers. Mr Rooplall, who had since left the
employ of the respondent as at the time of the hearing of this matter was
subpoenaed

The legal framework:

Section 189(2) of the LRA requires the employer and other consulting parties

(the trade union and its members) to engage in a meaningful joint consensus-
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[40] Equally without merit was Mabasa’s contentions that there was no need to
retrench on the basis that the positions of the individual applicants were filled
in January 2018 by new trainees. Mabasa made his conclusions on the basis
that as a shop steward, he knew the employees he represented and thus
could see who the new trainees were during tea or lunch breaks. | have
difficulties in accepting Mabasa’s evidence when he could not provide any
details in regards to the identity of these new trainees, or any details
regarding which of the individual applicants’ positions were filled. The Court
should reject Mabasa’s contentions if he could not place reliance on anything
beyond merely looking at employees’ faces to know who was new or not.
Accordingly, the Court accepts that the ultimate decision to retrench was
informed, and was properly and genuinely justifiable by the respondent’s

operational requirements.

[41] Even on the stringent test set out in Black"Mountain Mining4, there is no basis
for a conclusion to be reached that the decision to retrench was merely a
sham, or that it was not operationally justifiable on rational grounds. The
decision was suitably linked-to the achievement of the end goal, which in this
case as stated in the notice issued under section 189(3), was to optimize
efficiency and to ensure operational effectiveness of the respondent’s

operations.
(i) The selection criteria and disclosure of information:

[42] The second aspect of substantive fairness is a specific question, which is
whether there was a fair reason for the dismissal of the specific employees.
NACBAWU alleged that the selection criteria adopted by the respondent was

14 National 'Union of Mineworkers and Another v Black Mountain Mining (Pty) Ltd (CA22/2012) [2014]

ZALAC 78 (10 December 2014) at para 37, where under the then section 189A(19), it was held that;
‘It does not follow that just because an employer dismisses an employee due to its ‘economical,
technological, structural or similar need’ that the [section 189A(19)] precondition has been met.
An employer must first establish on a balance of probabilities that the dismissal of the employee
contributed in a meaningful way to the realisation of that need. In my view, dismissals for
operational requirements must be a measure of last resort, or at least fair under all of the
circumstances. A dismissal can only be operationally justifiable on rational grounds if the
dismissal is suitably linked to the achievement of the end goal for rational reasons. The selection
of an employee for retrenchment can only be fair if regard is had to the employee’s personal
circumstances and the effect that the dismissal will have on him or her compared to the benefit to
the employer. This takes into account the principles that dismissal for an employee constitutes the
proverbial ‘death sentence’.
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labour intensive which required a wide range of skills albeit it was not a
requirement that all employees be in possession of tertiary qualifications. It
was against these factors that selection of employees had to be in
accordance with whether they were multi-skilled, competent, and had

supervisory skills. These factors took precedence over LIFO.

In applying LIFO in conjunction with a combination of other criteria, Juckers
and Rooplall testified in regards to the needs of each branch, department or
section that was affected. Evidence was led in regards to how employees
were moved around departments where vacancies were available, before
each of the individual applicants from affected departments were selected,
according to the mixed criteria. Juckers testified that all of this information and
a list of employees was provided to NACBAWU. After he and responsible

section managers in the affected areas had compiled that list.

In regards to specific departments, in the Lab Hire/Stores department, two
employees were selected taking into.account their competency and the
functions that needed to be fulfilled. The respondent’s approach was that the
Stores was a non-core function: Another employee Mr Maharaj, was selected
on the basis that he was not in good health and could not lift heavy
equipment, whilst a more younger and able bodied employee who was a

trainee, was retained, even though he had less service.

The Building Maintenance department was also considered as part of non-
core business and not costs effective to maintain. The respondent intended to
outsource its functions. Two of the individual applicants (Messrs Davies
Chitsime and John Meleme) who were a builder and carpenter were said to
be net multi-skilled, and thus could not be retained as they were not optimally
utilised. The respondent contended that the two could not be retained since

they further could not be placed in any other position.

Three employees were selected on the basis of LIFO in the Site Investigation
Department since there was not enough work and was deemed
unsustainable. The three could not be placed at any other department, and

only members of the core team were retained.
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whether his health might have improved over time. There does not seem to be
any evidence indicating what else was considered other than dismissing him.
Prima facie, this cannot amount to an objective selection criteria having been

adopted. Thus his selection was unfair.

It was further the evidence of the respondent that at least four of the individual
applicants, viz, Dloko, Chitsime, Meme, and Shayi, were dismissed on
account of lack or insufficient skills to cross-function. Again, the issue is
whether prior to ultimately dismissing them, the respondent had in accordance
with the above principles, considered any additional training that may assist
the four in achieving the level of performance, skills:or cross-functionality
required. This was in circumstances where the respondent’s testimony was
that it had ABET programmes at its head office to.assist employees grow and
upgrade their skills. If any of the mentioned did in fact benefit from this
programme is however unknown. Clearly where there is no evidence in that
regard, it cannot be said that the selection of the individuals mentioned was

on the whole fair.
Issue of lay-off scheme:

Lay-off schemes may be used as an alternative to retrenchments where there
is an agreement in that regard. The implementation of lay-offs is suitable in
instances when the employer is temporarily unable to provide work for the
employees. The concept of lay-off contemplates that work would become
available in the short term. It does not suggest as contended for by Kekana,
that employees would be allowed to work on a rotational basis, rather than
being dismissed. It simply means that the employees would not be dismissed
because there is no work to be allocated to them. The employees would
remain employed without rendering any service, or receiving remuneration,

until work was available.

The applicants contended that the respondent failed to honour an agreement
of November 2017 that it would implement a lay-off scheme until June 2018.
Kekana’s testimony was that at a meeting with the respondent on 23

November 2017, bumping was never discussed as an alternative as
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NACBAWU took the view that there was an agreement with Rooplall on the

issue of the lay-off scheme.

It is correct that in one of the consultations, NACBAWU had proposed to the
respondent that a lay off scheme should be implemented. On 22 November
2017, Rooplall in an email to Kekana had confirmed discussions in that
regard, and indicated inter alia that the respondent agreed that the scheme
could work until June 2018 to see whether more work was received. In the
same email, Rooplall’s view was that retrenchment packages were a better

option.

Juckers and Roopall however testified that the alternative of lay-off scheme
was not viable in that it was difficult to lay off employees with an undertaking
that they would be recalled in the near future, and when it was uncertain
whether the business would improve. This ‘was so in that it was uncertain
whether in particular, work could be received from SANRAL and other

contractors.

Both Juckers and Roopall denied that there was an agreement on the issue of
lay-offs as an alternative. To the extent that NACBAWU relied on Roopall's
email of 22 November 2017 as constituting an agreement, that email ought to
be read in context. Its plain reading does not lead to a conclusion that
Rooplall’'s response constituted an agreement to have the scheme
implemented. Theemail merely indicated that the scheme could work.
Furthermore, in circumstances where as already indicated the applicants
could not dispute the need in general to retrench, and where Rooplall’s
response to lay-off scheme was not definitive, there could not have been any

binding agreement to implement the scheme.

In the end, the lay-off-scheme as proposed by the applicants was considered,
and was not found viable in the light of uncertainties whether the respondent
could obtain more work in the near future. This conclusion is further premised
on the respondent’s uncontested evidence that it had retrenched 10
employees in the past 12 months before the retrenchments, and also where it

was not in dispute that the respondent also embarked on a similar exercise
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prior to the dismissals. The notice in terms of section 189(3) that was issued
on 3 October 2017 was not forwarded to NACBAWU on the same day.
Notwithstanding, NACBAWU chose to engage the respondent on the issues
in that notice from 4 October albeit it had complained about not having been
furnished with that notice until this was done on 16 October 2017. At that time,
it had already engaged the respondent on the issues for consultations. Even
though it might be argued that the failure to furnish NACBAWU with a notice
constituted a procedural irregularity, this consideration on its own cannot in

my view render the overall consultation process to be procedurally unfair.

Equally so, the respondent had considered the alternatives proposed by
NACBAWU and furnished reasons why the proposals were not viable. On the
facts, it cannot be said on the whole that the respondent did not meaningfully
seek to engage NACBAWU in the consultation process inclusive of engaging
it on the rationale behind the retrenchments and the mixed selection criteria it
had adopted.

NACBAWU had adopted an obstructionist approach to the consultation
process, by repeatedly refusing to engage meaningfully on the issues for
discussions based on repeated requests for information that was not coming,
and also in circumstances where the remedies under section 16 of the LRA
remained available to it. Its proposals regarding LIFO, lay-off scheme, short-
time, transfers, and rotational work, were considered by the respondent and
reasons were given as to why they were not feasible. In the absence of an
agreement on-any of these issues, and other than the unfairness related to
the application of the selection criteria in regards to some of the individual
applicants, it ought to be concluded that the respondent had adopted a criteria
which on the whole, was fair and objective, taking into account its operational
needs. | am therefore satisfied that with the exceptions pointed out, that the
provisions of section 189 (1), (2), (3), (5) and (6) of the LRA were complied
with.

Relief:
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3. The dismissal of other individual applicants not mentioned above and
as listed in Annexure ‘A’ to the applicants’ Statement of Case is

deemed to have been procedurally and substantively fair.

4, Each party is to pay its own costs

Edwin Tlhotlhalemaje

Judge of the Labour Court of South Africa

APPEARANCES:

For the Applicant: W. Coetzee, instructed by Geyser
& Coetzee Attorneys.

For the First Respondent: C. 'Grant,  instructed G.J. Brits

Attorneys.



