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MOSOPA, J :   In i t ia l ly  when the t r ia l  commenced,  there were two 

accused arra igned before me,  namely Ms Pamela Ncumisa Selani  

referred to as accused 1  and Mr S[ . . . ]  J [ . . . ] ,  referred to as 

accused 2.   The state then wi thdrew charges against  accused 2 

and the t r ia l  commenced only in respect  of  accused 1.    

 

The accused,  Ms Pamela Ncumisa Selani  is  arra igned before me 

on the fo l lowing charges.    

 

1 .   Murder read wi th the provis ions of  Sect ion 51(1) ,  

a l ternat ively Sect ion 51(2)  of  Act  105 of  1997 re lat ing to  
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al legat ions of  the k i l l ing of  Tshangisa dur ing 2016.    

 

2 .   Murder read wi th the provis ions of  Sect ion 51(1) ,  

a l ternat ively Sect ion 51(2)  of  Act  105 of  1997 re lat ing to  

the a l legat ions of  the k i l l ing of  Gi f t  dur ing 2017.    

 

3 .   Murder read wi th the provis ions of  Sect ion 51(1) ,  

a l ternat ively Sect ion 51(2)  of  Act  105 of  1997 re lat ing to  

the a l legat ions of  the k i l l ing of  A[ . . . ]  dur ing 2018 and;  

 

4.   Defeat ing the administ rat ion of  just ice.   

  

Accused who is legal ly  represented by Advocate Mampuru 

p leaded not  gui l ty  to the charges level led against  her  and 

exerc ised her  const i tut ional  r ight  to remain s i lent ,  she d id not  

proffer  a p lea explanat ion.   The State on the other  hand is  

represented by Advocate Sih langu f rom the Director  of  Publ ic  

Prosecut ions.    

 

The f i rs t  State wi tness in th is  mat ter  was S[ . . . ]  who is  the ch i ld o f  

the accused.   He was born on 22 November 2002,  and he is  

current ly  21 years o ld.   His b io log ical  father  is  Mr M[ . . . ]  J [ . . . ] .   

  

The deceased ment ioned in count  1 was the accused’s boyfr iend.   

The deceased ment ioned in count  2 was also the accused’s  

boyfr iend and the deceased ment ioned in count  3 was the chi ld of  

the accused and S[ . . . ] ’s  brother  who was born on 2 February 

2000.    

 

The accused,  S[ . . . ] ,  A[ . . . ]  who is  the deceased ment ioned in count  

3 and his younger s ister,  N[ . . . ]  were a l l  resid ing wi th the deceased 

ment ioned in count  1.    

 

Before they stayed wi th  the deceased ment ioned in count  1  in h is  



house,  they were staying at  Extension 2[ . . . ] ,  O[ . . . ] .   The deceased 

was staying a lone at  h is premises,  but  he had three tenants 

known as K[ . . . ] ,  M[ . . . ]  and another  person who he forgot  her  name 

but  referred to her  as granny in evidence.    

 

 In  2016,  accused had an argument  wi th the deceased ment ioned 

in count  1 but  S[ . . . ]  d id not  know what  caused th e argument  and 

he heard h is mother  insul t ing the deceased,  both  deceased 

ment ioned in count  1 and the accused spent  approximately 2  

weeks wi thout  ta lk ing to each other.  

 

That  is  when the accused ’s other  boyf r iend,  Gi f t  who is  the 

deceased ment ioned in count  2 emerged,  and the accused 

informed him about  argument  she had wi th the deceased 

ment ioned in count  1.  He heard accused te l l ing the deceased 

ment ioned in count  2 that  the deceased in count  1 made her  s ick  

wi th a d isease that  is  unknown to h im.  The deceased ment ioned in 

count  1 was not  present  at  home at  that  t ime as he went  to 

consume alcohol  e lsewhere.    

 

Af ter  that  conversat ion ,  the deceased ment ioned in count  2  

prepared to h ide inside the to i le t .   S[ . . . ]  was of  the v iew that  the 

accused to ld  the deceased ment ioned in count  2 that  she wanted 

to k i l l  the deceased ment ioned in count  1.   He also heard them 

saying that  they must  make a p lan and at  that  t ime they were 

ready wi th a hammer.   He saw the deceased ment ioned in count  2 

h id ing inside the to i le t  wi th a hammer wai t ing for  the deceased 

ment ioned in count  1 to arr ive home and when he arr ived,  they 

in jured h im.  

  

The deceased ment ioned in count  1 arr ived home intoxicated ,  he 

d id not  know what  was going to happen to h im a nd he proceeded 

to h is bedroom.  As he entered the bedroom, the deceased 

ment ioned in count  2 immediate ly at tacked him wi th a hammer by 



hi t t ing h im at  the back and they p laced him on top of  the bed,  and 

they t ied h im.   

 

The deceased was lef t  on the bed for  a per iod of  approx imately  

two weeks and he eventual ly  d ied.   He never received any 

medical  at tent ion before h is death.   Thereaf ter  the deceased 

ment ioned in count  2 took a spade and a p ick ,  and he dug a hole 

in the yard.   They undressed the deceased ment ioned in count  1 

and threw him into the hole and th is was done dur ing the n ight .    

 

The accused and the deceased ment ioned in count  2 then c losed 

the hole and the deceased  in count  2  said he wi l l  then come and 

reside wi th them at  thei r  home  the accused then agreed.    

 

S[ . . . ] ’s  younger s ister,  N[ . . . ]  was born on 24 August  2014.   At  that  

t ime,  they were sel l ing beer and sorghum beer  at  h is  resident ia l  

p lace.   He was to ld that  i f  inqui r ies are made about  the 

whereabouts of  the deceased ment ioned in count  1,  he must  te l l  

those people that  he does not  know where he is .    

 

In  2017,  h is brother  the deceased ment ioned in count  3 and the 

deceased ment ioned in count  2 ,  who was st i l l  resid ing wi th them 

were no longer in  good terms.  The deceased ment ioned in count  3  

observed the manner in which the deceased ment ioned in count  2  

would t reat  the accused and he was not  happy wi th that .    

 

He would at  t imes observe as the deceased ment ioned in count  2 

would push the accused ,  but  he d id not  know the reason why he 

would do that .  The deceased ment ioned in  count  3  then sat  down 

wi th the accused and to ld her  that  he does not  appreciate the 

manner in which the deceased ment ioned in count  2 was t reat ing 

her  and he asked the accused as to how long  is  she going to 

a l low the deceased to t reat  her  in  that  manner.    

 



They then agreed in S[ . . . ] ’s  presence that  they wi l l  make a 

decis ion in a few days ,  that  decis ion was to k i l l  the deceased in  

count  2.   They agreed that  they wi l l  put  poison in the  deceased’s  

food and beer.  This happened a week af ter  they had a 

conversat ion  about  k i l l ing h im.   

 

On that  day,  the accused had cooked  food and alcohol  was 

consumed.   They had rat  poison cal led "halephir imi”  wi th them 

and the accused put  that  poison in the deceased’s food.    

 

A few minutes later  foam came out  of  the mouth of  the deceased,  

and he could no longer mainta in h is balance.   The deceased 

ment ioned in count  3 then f i l led the dustb in wi th water  and  they 

put  the head of  the deceased ment ioned in count  2 ins ide the 

dustb in which was f i l led wi th water,  and he could no longer  

breathe.   They then took the deceased ment ioned in count  2 ’s  

head out  of  the water.  

 

Then the deceased ment ioned in count  3 went  to d ig a hole  in the 

yard,  which was the same hole where the deceased in count  1 

was bur ied  in .  The accused and the deceased ment ioned in count  

3 then assisted each other  wi th  carry ing the deceased ment ioned 

in count  2  and they threw him inside the hole,  and they then 

c losed i t .  This happened at  n ight  and S[ . . . ]  was to ld that  should 

there be any  inqui r ies made about  the whereabouts of  the 

deceased in count  2 ,  he must  say that  he does not  know where he 

is .    

 

Af ter  the death of  the deceased ment ioned in count  2,  S[ . . . ] ,  h is  

s ister,  the accused and the deceased ment ioned in count  3  

cont inued staying at  Extension 2[ . . . ] ,  O[ . . . ] .    

 

The deceased ment ioned in count  3 and the accused had an 

agreement  that  they wi l l  equal ly  share money col lected for  rent  



f rom the tenants,  as wel l  as  the money col lected f rom chi ld 

support  grant  for  S[ . . . ]  and h is s ister.   They cont inued wi th that  

agreement  for  a per iod of  t ime.  

 

In  2018,  i t  was dur ing month end  when the deceased ment ioned in 

count  3 informed the accused that  he want ed to wear expensive 

c lothes and the accused to ld h im that  she c ould not  afford such as 

she st i l l  had to pay for  grocer ies in the house.  That  is  when the 

deceased ment ioned in count  3 said that  i f  he does not  get  money 

he wi l l  go to the pol ice and te l l  them about  people bur ied in thei r  

yard.   

 

The deceased ment ioned in count  3 was abusing a lcohol  and was 

also using drugs such as  Crysta l  Meth.   The accused would af ter  

such request  is  made,  g ive the deceased ment ioned in count  3 a l l  

the money she had as she did not  want  to f ind hersel f  in  t rouble.    

 

The accused would g ive the deceased money  regular ly  and he 

would use that  money to  go and dr ink a lcohol  wi th h is f r iends.  The 

last  t ime when the accused gave money to the deceased  was in  

November 2018.  On that  day the deceased was dr inking a lcohol  at  

home wi th h is f r iends when accused to ld S[ . . . ]  that  they must  pack 

thei r  bags together  wi th thei r  s is ter  and leave the house.    

 

They then went  to G[ . . . ] ’s  p lace who was a lso the boyfr iend of  the 

accused,  h is p lace was s i tuated in the same st reet  as thei r  p lace 

of  residence.  When they arr ived there G[. . . ]  enquired as to why 

they came wi th bags to h is p lace and the accused responded by 

saying that  at  her  p lace there was an ongoing par ty and the 

deceased chased them away.   The accused and G[ . . . ]  then 

consumed alcohol  and they a l l  s lept  at  G[ . . . ] ’s  p lace.   The next  

day G[ . . . ]  requested them to leave his p lace and they ended up on 

the st reets.    

 



His mother requested h im to go and observe what  was happening 

at  thei r  p lace and he found the deceased  in count 3  and A[ . . . ]  

consuming alcohol .   The deceased requested h im to quickly take 

what  he was looking for  and leave the p lace.   He then took a 

toothbrush and a toothpaste ,  he lef t  the house and went  back to 

where the accused and his s ister  were and to ld them what  he ha d 

observed.    

 

Af ter  in forming the accused of  h is observat ion ,  the accused kept  

quiet  for  a moment  and then said she wi l l  wai t  unt i l  i t  was late at  

n ight ,  and she wi l l  then hur t  the deceased.   I t  was around 20h00 

when the accused said that  she could not  be defeated by a chi ld 

that  she gave bi r th to.    

 

The deceased was abusive to the accused,  and he d id not  want  to  

see the accused in possession of  money.  Every t ime whe n 

accused had money,  the deceased wi l l  te l l  her  a number of  t imes  

that  he wi l l  go to the pol ice and report  about  what  happened in  

thei r  yard.    

 

His mother  requested h im to go and observe what  was happening 

at  thei r  house and he found the deceased  in count  3  and A[ . . . ]  

that  is  when the deceased in count  3  chased him away.   The 

deceased in count  3 then locked the house and he together  wi th  

A[ . . . ]  went  to A[ . . . ] ’s  p lace of  residence and S[ . . . ]  informed his  

mother  about  that .    

 

The accused then went  home and hid hersel f  in  the ro om where 

they bur ied the two people and S[ . . . ]  was wi th the accused and 

his younger s ister.    

 

They wai ted there unt i l  the deceased came back home at  

approximately 23h00 and he was accompanied by A[ . . . ] .   He was 

at  that  stage carry ing a lunch box and beers .  He entered the 



house to cook,  and he locked the door,  then A[ . . . ]  le f t .    

 

Thereaf ter  the accused requested S[ . . . ]  to  gain entry into the 

house through the bathroom window as he had a smal l  f rame.  

Af ter  gain ing entry into the house ,  he opened the door  for  the 

accused to enter  and the deceased was at  that  stage asleep.    

 

The accused f i rs t  checked whether  the deceased was s leeping 

and then went  to the to i let ,  and she came back wi th a hammer and 

assaul ted the deceased many t imes wi th i t  on h is head ,  h is  b lood 

was al l  over  the house.   The accused locked the door so that  no 

one could gain entry into the house.   S[ . . . ]  was at  a l l  mater ia l  

t imes present ,  and he was hold ing h is younger s ister.    

 

The accused inst ructed h im to watch over  the deceased i f  he was 

st i l l  breath ing wh i le  she lef t  to  d ig the hole.   Af ter  that  he 

observed that  the deceased was st i l l  breath ing ,  then the accused 

inst ructed h im to go and get  a br ick f rom the back of  the house 

and she assaul ted the deceased in count  3 wi th i t  on h is head and 

he d ied.   The accused then wiped off  b lood in the house and 

thereaf ter  p laced the deceased in a wheelbarrow and threw the 

deceased in a hole that  she dug up.    

 

She then c leaned the house wi th the a im of  get t ing r id of  the 

smel l .   The accused to ld S[ . . . ]  that  i f  people make inqui r ies about  

the whereabouts of  the deceased,  he must  te l l  them that  the 

deceased is in  Cape Town.    

 

Af ter  some days h is cousins asked him about  the whereabouts of  

the deceased in count  3 ,  and he to ld them that  the deceased was  

in Cape Town.   Then he star ted to th ink hard about  the incidents 

that  had occurred and to ld h imsel f  that  one day the accused wi l l  

d ie and al l  th ings that  happened wi l l  remain wi th h im.    

 



He then went  to the pol ice stat ion at  approximately 21h00 to 

inform the pol ice about  the people  who were bur ied at  a par t icu lar  

yard,  but  they could not  take h im ser iously  and chased him away 

f rom the pol ice stat ion.    

 

At  some point  he went  to h is grandmother ’s p lace of  residence 

wi th the a im of  in forming her  about  what  happened in the yard.  

Af ter  te l l ing her,  h is grandmother  then took h im to a t radi t ional  

healer  ( referred to as a sangoma in evidence)  known as Mr 

Tshuma.  His mother  was also involved in h im being taken to Mr  

Tshuma’s p lace.    

 

He reported to Mr  Tshuma about  what  was happening in thei r  

yard.   He heard h is grandmother and Mr Tshuma ta lk ing about  

what  he said,  and Mr Tshuma said that  the t ruth must  be to ld.   

Whi ls t  at  Mr  Tshuma’s p lace the accused and his grandmother  

brought  h im food which he ate.    

 

S[ . . . ]  lef t  school  at  grade 10 in 2019 because he could not  cope 

wi th what  happened in thei r  yard.   The pol ice obta ined a 

statement  f rom him whi ls t  he was st i l l  a t  Mr Tshuma’s p lace.   He 

then ident i f ied thei r  p lace of  residence f rom EXHIBIT A which is  

the scene photo a lbum.   

 

He indicated on the sketch p lan where the deceased ment ioned in  

count  3 was s leeping,  the shack of  K[ . . . ] ,  M[ . . . ]  and where granny 

was resid ing.   He also indicated the p lace where the bodies were 

bur ied.   The place was a shack where the patrons would consume 

l iquor,  but  the shack was demol ished in 2019.    

 

His younger s ister  has s ince been taken home to the v i l lages in  

Eastern Cape.   The grandmother that  is  resid ing in  O[. . . ]  to whom 

he repor ted the mat ter  to is  the s ister  to h is grandmother who is  

in  the v i l lages.    



 

In  cross-examinat ion the wi tness ment ioned that  the mouth of  the 

deceased ment ioned in count  1 was c losed wi th Sel lotape.   He 

denied that  he was taken to a sangoma because he was not  

mental ly  wel l  and said that  i t  was  because of  the th ings that  they 

d id.    

 

He was taken to the veld together  wi th h is mother  and Mr Tshuma 

to ld h im that  he must  te l l  the t ruth .   The accused was to ld to cal l  

out  names of  people and apologise.   She cal led out  the name of  

Tshangisa ( the deceased ment ioned in  count  2) ,  Gi f t  ( the 

deceased ment ioned in  count  2)  and A[ . . . ]  ( the deceased 

ment ioned in count  3) .    

 

I t  was put  to the  wi tness that  Mr  Tshuma and the deceased in  

count  1 had an agreement  that  Mr  Tshuma would assist  h im in 

get t ing more customers and that  Mr Tshuma would come to thei r  

p lace to stay there ,  then they wi l l  move and stay in one of  the 

shacks in that  yard ,  Af ter  the deceased in count  2 d ied,  Mr 

Tshuma came and enquired about  h im and the accused to ld h im 

that  he went  to stay in At ter idgevi l le .    

 

The State then handed in  the Weskoppies report  on the mental  

observat ion of  the wi tness which was admit ted into evidence as 

EXHIBIT C.   The report  in  par t  reads thus:  

 

“At  the t ime of  the a l leged offence the accused 

did not  suffer  f rom a mental  d isorder  or  

in te l lectual  d isabi l i ty  that  affected h is abi l i ty  to 

d ist inguish between the r ight fu l  and wrongful  

nature of  h is deeds.   A mental  d isorder  or  

in te l lectual  d isabi l i ty  d id not  affect  h is abi l i ty  to  

act  in  accordance wi th the said appreciat ion of  

the r ight fu l  or  wrongful  nature of  h is deeds.”  



 

Af ter  the evidence of  S[ . . . ] ,  the State intended to int roduce the 

statement  made by the accused dur ing the point ing out ,  the 

defence ra ised an object ion to the admiss ib i l i ty  of  that  statement .   

The basis of  the defence’s object ion to the int roduct ion of  such 

statement  was that  the statement  was not  made f reely and 

voluntar i ly  by the accused as  Mr Tshuma to ld her  what  to say in  

the statement  and that  i f  she d id not  say so ,  she would d ie as a 

resul t  of  the sp i r i tual  effect  that  Mr  Tshuma wi l l  cast  on her.    

 

I t  emerged in evidence that  Mr  Tshuma is a t radi t ional  healer.   I t  

was p laced on record by the defence that  there is  no object ion to 

the int roduct ion of  the proforma accompanying the statement  that  

was made dur ing the point ing out  and i ts  contents are not  p laced 

in d ispute.  I  then ordered that  the admissib i l i ty  of  such statement 

made by the accused be determined in a t r ia l -wi th in-a- t r ia l .    

 

At  the end of  the t r ia l -wi th in-a- t r ia l  I  ru led that  the statement  was 

made f reely and voluntar i ly,  and the accused was not  unduly  

inf luenced to make such statement  fur thermore ,  that  i t  be 

admit ted into evidence.   I  promised to provide the reasons for  

such ru l ing at  the end of  the case and I  am going to do exact ly  

that  when I  analyse evidence in i ts  tota l i ty.    

 

The State in the t r ia l -wi th in-a- t r ia l  led the evidence of  Colonel  

Phi l l ip  Abokole Malu leke who was at  that  t ime a commander of  the 

detect ives at  Brooklyn Pol ice Stat ion.   He was not  par t  of  the 

invest igat ions in the mat ter.  He conf i rmed that  on 8 August  2020 

he went  to O[. . . ]  Pol ice Stat ion to assist  wi th the point ing out .  He 

was al located an off ice,  and the accused was brought  to h im.   In 

the off ice i t  was h imsel f ,  a photographer who remained in 

at tendance throughout  the process and the accused.    

 

He int roduced himsel f  to the accused and appr ised the accused of  



her const i tut ional  r ights.   The accused elected not  to be legal ly  

represented dur ing the whole process.  The accused appeared to  

be normal  to h im and was not  f r ightened but  only informed the 

Colonel  that  he must  protect  her  against  the members of  the 

communi ty.    

 

Af ter  f i l l ing in the proforma ,  the accused indicated that  she is  st i l l  

wi l l ing to make point ing out  of  the scene.   Ext ra pol ice personnel  

were arranged but  when they were about  to reach the scene,  he 

saw a large crowd of  people gathered there and for  thei r  safety a s 

wel l  as  the safety of  the accused they then returned to the pol ice 

stat ion wi thout  conduct ing a point ing out .    

 

At  the pol ice stat ion ,  he exerc ised h is d iscret ion and took down a 

statement  f rom the accused which was in the form of  quest ion and 

answer.   The accused never reported to h im that  there was any 

person who threatened her  to make a statement  to the pol ice.   

Af ter  taking down the statement ,  i t  was read back to the accused,  

and she s igned i t ,  the Colonel  a lso s igned.    

 

The accused also test i f ied in her  defence in the t r ia l -wi th in-a- t r ia l  

and she conf i rmed that  her  arrest  was in August  2020.   She 

fur ther  conf i rmed that  they never reached the scene for  a point ing 

out  because of  people who were gathered there.   At  the t ime she 

was not  emot ional ly  a l r ight ,  she was cry ing and even requested a 

Painblok  f rom the off icer  in  charge of  the point ing out  as she was 

feel ing pain on her  ear.    

 

She also to ld the off icer  that  she is  not  a l r ight .  That  she to ld the 

Colonel  everyth ing that  she was to ld by Mr Tshuma  and that  she 

was not  happy wi th the statement .    

 

Mr Tshuma to ld her  that  she must  te l l  the pol ice that  she is  the 

one who k i l led the people as he d id not  want  to be involved in the 



murders.  There was a stage when Mr Tshuma poured mut i  in to her  

ear  and her  ear  is  st i l l  painfu l  and she current ly  at tends t reat ment  

at  Kalafong Hospi ta l .  She is  af ra id of  Mr Tshuma as he threatened 

her  wi th  mut i .   Mr Tshuma to ld her  that  i f  she te l l s  the pol ice 

anyth ing d i fferent  f rom what  he had to ld her,  he wi l l  k i l l  her  and 

her  son.  She did not  make such statement f reely and voluntar i ly.   

 

Both the State and the defence c losed thei r  cases af ter  leading 

the evidence of  the two wi tnesses.  The Accused test i f ied that  

when she informed the Colonel  that  she was not  a l r ight  and that  

she had pain in the ear,  whi le she was cry ing,  the photographer  

was in and out  of  the room where the statement  was obta ined 

f rom.   

 

In  the interest  of  just ice,  I  then cal led the photographer,  Sergeant  

Phukenani  Maphuta as a court  wi tness in a t r ia l -wi th in-a- t r ia l .  

Sergeant  Maphuta conf i rmed that  he was assigned to be a 

photographer on that  day  and the fact  that  the point ing out  could 

not  be completed because of  the people who were gathered at  the 

scene.    

 

He denied that  he was in and out  of  the off ice at  the t ime of  the 

statement  and that  at  some stage he was standing next  to the 

window which was approximately 15 metres f rom where the 

accused and Colonel  Malu leke were s i t t ing f rom.  He test i f ied that  

the room where the statement  was obta ined f rom was a very smal l  

room, g iv ing an approximat ion of  f ive metres by f ive metres and 

that  he remained present  throughout  the whole process.    

 

He did not  see the accused cry ing  and he d id not  hear the 

accused saying to Colonel  Malu leke that  she is  not  a l r ight  and 

that  she was fee l ing pain in her  ear,  he could not  remember the 

accused request ing Painblok f rom Colonel  Malu leke as the 

process took p lace some years back.    



 

Af ter  the admission of  the statement  in to evidence,  Colonel  

Malu leke was ca l led to read the statement  in to record.   The 

proforma and the statement  were then marked as EXHIBIT D and 

EXHIBIT D1 respect ively.   I  must  pause to ment ion that  there was 

an agreement  between the State and the defence at  the t ime when 

Colonel  Malu leke was reading the accused’s statement  in to record 

that  Colonel  Malu leke should not  read into record cer ta in  

conf ident ia l  in format ion per ta in ing to the accused heal th into 

record.    

 

In  the main t r ia l  the State then led the evidence of  Wanda 

Maluleke,  a sergeant  in the South Afr ican Pol ice Service stat ioned 

O[ . . . ]  Pol ice Stat ion.  He test i f ied that  he at tended the scene on 4 

August  2020 at  Extension 2[ . . . ] ,  O[ . . . ] .   On arr iva l  a t  the scene,  he 

found a young man and h is mother,  that  is  the f i rs t  State wi tness 

and the accused in the mat ter.    

 

S[ . . . ] ,  accused and K[ . . . ]  the tenant  were a l l  arrested and K[ . . . ] ’s  

arrest  was as a resul t  of  the informat ion they received that  he 

assisted in bury ing the deceased.  There was also another  person,  

Mudla l i fa  Luseka who was arrested.   The scene was then 

cordoned off  when he lef t  the scene to deta in the people he ha d 

arrested.    

 

In  cross-examinat ion he test i f ied that  he arr ived at  the scene at  

approximately 20h00 and lef t  the p lace cordoned off .    

 

The next  wi tness for  the State was James John Swart  current ly  

stat ioned at  Sunnyside Pol ice Stat ion wi th the rank of  a captain.  

Dur ing August  2020 he was a detect ive commander at  O[ . . . ]  Pol ice 

Stat ion.   On the evening of  4 August  2020,  he at tended a scene at  

Extension 2[ . . . ] ,  O[ . . . ]  and the scene was dark.    

 



When he arr ived there,  the uni formed pol ice were a l ready there,  

and the scene was cordoned off .   The scene was guarded 

overnight ,  and he went  back to the scene the fo l lowing day.   The 

experts were summoned to the scene,  but  they could only be 

there the fo l lowing day that  is  6 August  2020 and throughout  the 

whole t ime,  the scene was guarded by the pol ice.    

 

The communi ty members were very angry and that  is  another  

reason why the scene was guarded.   The experts arr ived on 6 

August  2020 and the forensic experts s tar ted to excavate the 

scene where they thought  that  the bodies were bur ied.   The 

remains of  the three bodies were found bur ied on top of  one each 

other  and next  to one another.   

 

 Af ter  the removal  of  the remains,  they were sealed in ev idence 

bags and then handed over to h im and he forwarded the remains 

to the forensic pathologists who were on the scene.   He conf i rmed 

the scene depicted in EXHIBIT A as the scene where the remains 

were found.   In cross -examinat ion,  he referred to a photograph 99 

which shows that  the body was covered wi th a b lanket  and that  

photos 104 to 106 which shows that  the body had a pai r  o f  

t rousers.    

 

The next  wi tness for  the State was Dr Servaas Hofmeyer Rossouw 

who is employed as a forensic pathologist .  He conf i rmed that  he 

conducted the post -mortems on the three skeleta l  remains on 7 

August  2020 and compi led repor ts.   The f i rs t  report  was marked 

as EXHIBIT F wi th reference number DR933/20 which he 

descr ibed as skeleta l  remains of  an adul t  male whose est imated 

age is  unknown.    

 

In  the chief  post -mortem f indings,  he concluded that  the cause of  

death is  not  determined wi th  post -mortem examinat ion.  On 

external  appearance he found that  most  hand and feet  bones were 



missing.   He found a smal l  amount  of  local ised mummif ied which 

is  an advanced stage of  decomposi t ion sof t  t issue.  He  found a 

smal l  uneven defect  on the r ight  f ronta l  area which he at t r ibutes 

to have been caused by b lunt  force t rauma.  He also noted teeth 

loss which might  have been caused in the l i fe t ime of  the 

deceased.    

 

The second postmortem report  was marked EXHIBIT G wi th  

reference number DR934/20 which is  the complete skeleton of  a  

young man who he est imated his  age to be between 18 and 20 

years.   The cause of  death was not  determined wi th post -mortem 

examinat ion.   He observed smal l  areas of  s aponi f ied sof t  t issues 

on the pelv is area.   He says that  the remains are for  a young man 

because the humerus head epiphyseal  p lates are not  c losed yet .   

That  is  bones in the arms.    

 

The doctor  observed a large bone defect  on the lef t  f ronta l  and 

par ieta l  area wi th f racture l ines to the rest  of  the lef t  par ieta l  area 

and occip i ta l  region.  The f racture l ine a lso extends through the 

maxi l la  to the lef t  temporal  bone.   He also observed the dr ied 

remanence of  the brain t issue in the c rania l  cavi ty.    

 

The th i rd post -mortem report  was marked EXHIBIT H wi th 

reference number DR935/20 and descr ibes i t  as the skeleta l  

remains of  an adul t .   The doctor  could not  determine the gender  

of  the remains but  found that  the remains have female features.   

I t  is  possib le for  a male to have female features and for  a female 

to have male features.   The cause of  death was not  determined 

wi th post -mortem examinat ion.   He observed a f racture on the 

r ight  zygoma that  is  the r ight  cheek bone that  i t  might  have been 

done dur ing the l i fe t ime of  the deceased.    

 

The doctor  descr ibed the features that  can be found in a female 

but  there are instances where such features are present  in  males.   



The doctor  test i f ied that  the pelv i c  bones of  females are broader  

than that  of  males and the subpubic angle is  90 percent  or  more 

whereas in males i t  is  smal ler  in  angle.   He est imated the 

percentage in the remains to be between 80 and 90 percent  in  

angle.   He received the bones f rom Mr DK Kau,  a  forensic  off icer  

for  post -mortem purposes.    

 

In  cross-examinat ion he test i f ied that  he found no ser ious in jur ies 

on the remains of  the th i rd body that  he conducted a  post -mortem 

on and that  can be consistent  wi th poisoning.  Af ter  the test imony 

of  Dr Rossouw the fo l lowing documents were by agreement  

admit ted as exhib i ts ;    

 

1 .  Sect ion 212 af f idavi t  deposed to by Capta in   Edward 

van der  Westhuizen,  a forensic analyst  as EXHIBIT 

I .    

 

2 .  Sect ion 212 af f idavi t  of  David Kgwape Kau,  a  

forensic of f icer  as EXHIBIT J for  reference number 

DR933/20.    

 

3 .  Sect ion 212 af f idavi t  deposed by David Kgwape Kau, 

a forensic of f icer  as EXHIBIT K re lat ing to reference 

number DR934/20.    

 

4 .  Sect ion 212 af f idavi t  deposed to by David Kau,  a  

forensic of f icer  as EXHIBIT L re lat ing to reference 

number DR935/20.    

 

5 .  DNA reference sample col lect ion k i t  marked as 

EXHIBIT M and 6;  

 

6 .  Sect ion 212 af f idavi t  deposed to by Salome Zuma 

f rom the b io logy sect ion as EXHIBIT N.    



 

The next  wi tness for  the State was Abednego Baloyi ,  a pol ice 

of f icer  wi th the rank of  Sergeant  stat ioned at  O[ . . . ]  Pol ice Stat ion 

and the invest igat ing of f icer  in  th is mat ter .  He test i f ied that  the 

in i t ia l  invest igat ing of f icer  in the mat ter  was Sergeant  Thimbane 

who has s ince been t ransferred to L impopo.  He then inher i ted the 

pol ice docket  for  purposes of  invest igat ions af ter  Sergeant  

Thimbane was t ransferred to L impopo.    

 

He went  to house number 6[ . . . ] ,  Extension 2[ . . . ] ,  O[ . . . ]  wi th the 

intent ion of  serv ing a subpoena to Mr Br ian  Tshuma, a sangoma 

to appear in cour t  as a wi tness ,  but  he was informed by 

neighbours that  Mr  Tshuma was s ick and has s ince re located to 

Zimbabwe.  He was pointed  to h is shack,  and he was informed that  

Mr Tshuma was a tenant  who was resid ing a lone.   He interv iewed 

four  to f ive people who al l  in formed him that  Mr Tshuma has s ince 

re located to Zimbabwe.    

 

One of  the people he interv iewed to ld h im that  he does not  know 

Mr Tshuma’s address in Zimbabwe and one of  the people he a lso 

interv iewed gave him  Mr Tshuma’s phone numbers,  but  could not  

reach him on the phone and has s ince lost  the numbers.  He was 

in communicat ion wi th Ms Kgomotso,  a communi ty leader who was 

t ry ing to t race Mr Tshuma for  h im as he could not  get  Mr 

Tshuma’s address in Zimbabwe.    

 

Mr Tshuma made a statement  in  th is mat ter  and such statement  

was obta ined by Sergeant  Thimbane.   In cross-examinat ion he 

conf i rmed that  he went  to the address of  Mr Tshuma two weeks 

before the commencement  of  the t r ia l  mat ter .    

 

Af ter  the test imony of  Sergeant  Baloyi ,  the State intended to  

int roduce the statement  obta ined f rom Mr  Tshuma to form part  of  

the evidence.  The defence objected to the int roduct ion of  such 



statement  as i t  amounts to hearsay evidence.   Af ter  hear ing 

submissions on behal f  of  the par t ies on the admissib i l i ty  o f  such 

statement  I  made a ru l ing that  such statement  be admit ted into  

evidence wi th fu l l  reasons and such statement  was admit ted as 

EXHIBIT O.  The State then c losed i ts case af ter  the 

determinat ion of  the admissib i l i ty  of  Mr Tshuma’s statement .    

 

The accused exerc ised her  const i tut ional  r ight  to remain s i lent  

and c losed her  case wi thout  test i fy ing.   Before I  analyse evidence 

in th is mat ter ,  I  f ind i t  prudent  f i rs t  to deal  wi th the fa i lure of  the 

accused to test i fy .    

 

Before the advent  of  the Const i tut ion,  the Supreme Court  of  

Appeal  in  S v Mthethwa which was quoted wi th approval  in  the 

mat ter  of  S v Tshabala la  2003 (1)  SACR 134 (SCA).   At  paragraph 

20 the fo l lowing was stated.    

 

“Where there is  d i rect  pr ima facie  ev idence 

impl icat ing the accused in the commission of  the 

of fence his fa i lure to g ive evidence,  whatever  

h is reason may be for  such fa i lure in general  

ipso facto  tends to st rengthen the State ’s case 

because there is  noth ing to gainsay i t  and 

therefore less a reason for  doubt ing i ts  

credib i l i ty  or  re l iabi l i ty . ”  

 

In  S v Boesak  2001 (1)  SA 912 (CC) at  paragraph 24,  decided 

post  Const i tut ion,  the Const i tut ional  Court  when deal ing wi th 

fa i lure to test i fy  stated that :  

 

“The r ight  to remain s i lent  has appl icat ion at  

d i f ferent  stages of  a cr iminal  prosecut ion.   An 

arrested person is  ent i t led to remain s i lent  and 

may not  be compel led to make any confession or  



admission that  could be used as evidence against  

that  person.    

 

I t  ar ises again at  the t r ia l  s tage when as accused 

has the r ight  to be presumed innocent  to remain 

s i lent  and not  to test i fy  dur ing the proceedings.   

The fact  that  an accused person is  under no 

obl igat ion to test i fy  does not  mean that  there are 

no consequences at tached to a decis ion to  

remain s i lent  dur ing the t r ia l .    

 

I f  there is  evidence cal l ing for  an answer and an 

accused person chooses to remain s i lent  in the 

face of  such evidence,  the Cour t  may wel l  be 

ent i t led to conclude that  the evidence is  suf f ic ient  

in  the absence of  an explanat ion to prove the 

gui l t  o f  the accused.    

 

Whether  such a conclusion is  just i f ied wi l l  depend 

on the weight  of  the evidence. ”  

 

The State bears the onus to prove the gui l t  o f  the accused beyond 

reasonable doubt .   There is  no onus on the accused to prove his  

or  her  innocence.    

 

In  S v Van der  Meyden  1999 (1)  SACR 447 at  448 Nugent  J stated 

that :  

 

“The onus of  proof  in  a cr iminal  case is  

d ischarged by the State i f  the evidence 

establ ished the gui l t  o f  the accused beyond 

reasonable doubt .   The corol lary  is  that  he is  

ent i t led to be acqui t ted i f  i t  is  reasonably 

possib le  that  he might  be innocent .   (See for  



example R v Di f ford  1937 (AD) 370 at  373 and 

383).   These are not  separate and independent  

tests but  the expression of  the same test  when 

v iewed f rom the opposi te perspect ives.   In order  

to convict ,  the evidence must  establ ish the gui l t  

o f  the accused beyond reasonable doubt .    

 

I t  wi l l  be so only i f  there is  at  some t ime no 

reasonable possib i l i ty  that  an innocent  

explanat ion which has been put  forward might  be 

t rue.   The two are inseparable,  each being the 

logical  corol lary  of  the other . ”  

 

The State led the evidence of  S[ . . . ] ,  a  s ingle wi tness to the 

k i l l ings of  the a l l  deceased in th is mat ter  is  and also a s ingle 

wi tness in the bur ia ls of  the bodies of  the deceased.  S[ . . . ]  is  not  

only a s ingle wi tness in the matter ,  but  he was also  at  some stage 

arrested in connect ion wi th the commission of  the of fences and 

charges wi thdrawn against  h im when the t r ia l  commenced.    

 

 Sect ion 208 of  Act  51 of  1997 provides that :  

 

“An accused may be convicted of  any of fence on 

the s ingle evidence of  any competent  wi tness.”  

 

In S v Texeira  1980 (3)  SA 755 (A)  at  761 i t  was st ressed that :  

 

“ In evaluat ing the evidence of  a  s ingle wi tness,  

the f inal  evaluat ion can rare ly,  i f  ever ,  be made 

wi thout  consider ing whether  such evidence is  

consistent  wi th the probabi l i t ies.  

 

The under ly ing factor  is  that  the Court  should 

approach the ev idence of  a s ingle wi tness wi th  



caut ion and i t  must  be c lear  and sat is factory in 

every mater ia l  respect . ”  

 

A measure of  extra caut ion should be appl ied when admit t ing the 

evidence of  S[ . . . ]  as the accused is  h is mother  and the deceased 

ment ioned in count  3 was his brother .  S[ . . . ]  was not  warned in  

terms of  the provis ions of  Sect ion 204 of  Act  51 of  1997 when he 

test i f ied.   As a resul t ,  th is Court  need not  determine whether  he 

needs to be indemni f ied or  not .    

 

Fol lowing S[ . . . ] ’s  evidence i t  is  c lear  that  he was present  at  a l l  

mater ia l  t imes,  main ly a t  the t imes of  the commissions of  the 

of fences.  He played a major  ro le in re lat ion to murder commit ted 

in count  3 as i t  is  h is evidence that  the accused asked him to 

enter  the house through the bathroom window and to then open 

the door for  the accused to enter  i ns ide the house.    

 

I t  is  a lso h is evidence that  he was requested to observe whether  

the deceased was breath ing or  not  af ter  he was assaul ted wi th the 

hammer by the accused.  Af ter  the accused returned f rom digging 

a hole,  S[ . . . ]  in formed her  that  the deceased was moving.  The 

accused then requested h im to fetch a br ick f rom the back of  the 

house,  that  br ick was then used by the accused to assaul t  the 

deceased which then resul ted into h is death.    

 

I t  can be said wi thout  fear  of  contradict ion that  S[ . . . ]  through his  

act ions made himsel f  an accompl ice in the murder of  h is brother ,  

the deceased ment ioned in count  3.   This is  an ext ra layer  which 

requi red that  h is evidence should be approached v ig i lant ly  wi th 

caut ion.   In President  of  the Republ ic  of  South Afr ica and Others v  

South Afr ican Rugby Footbal l  Union and Others  2000 (1)  SA (CC) 

i t  was stated that :  

 

“As a general  ru le,  i t  is  essent ia l  when i t  is  



in tended to suggest  that  a wi tness is  not  

speaking the t ruth on a par t icu lar  point ,  to d i rect  

the wi tness’s at tent ion to the fact  by quest ions 

put  in  cross-examinat ion showing that  the 

imputat ion is  in tended to  be made and to af ford 

the wi tness an opportuni ty whi le st i l l  in  the 

wi tness box of  g iv ing any explanat ion open to the 

wi tness and defending h is or  her  character . ”  

 

I  am quot ing th is passage f rom SARFU as I  real ised that  the bulk  

of  S[ . . . ] ’s  evidence was not  chal lenged which is  construed to be 

admit ted by the defence when he test i f ied that :  

 

1 .  That  they were in i t ia l ly  staying e lsewhere wi th the 

accused before they went  to stay wi th the deceased 

ment ioned in count  1 ,  who was staying a lone in that  

property  and he was a boyfr iend to the accused.   Fur ther ,  

that  pr ior  to the death of  the deceased there was 

argument  between the accused and the deceased.    

 

2 .  That  the deceased ment ioned in count  2 was a boyfr iend 

of  the accused dur ing the l i fe t ime of  the deceased 

ment ioned in count  1 and that  a lcohol  was sold at  thei r  

resident ia l  p lace.    

 

3 .  That  af ter  the death of  the deceased ment ioned in count  

1,  the deceased ment ioned in count  2 came to reside wi th  

them unt i l  he d ied.    

 

4 .  That  the deceased ment ioned in count  3 was using drugs 

and abusing a lcohol  and wi l l  f rom t ime-to- t ime demand 

money f rom the accused  and i f  she d id not  g ive h im the 

money,  he would threaten  to repor t  her  to the pol ice  and 

inform them about  what  happened in the yard and,  



 

5 .  That  the accused had another  boyfr iend cal led G[ . . . ]  who 

resided in the same st reet  as thei r  resident ia l  p lace and 

that  they spent  a n ight  at  h is p lace af ter  the deceased 

ment ioned in count  3 chased them away f rom thei r  house.    

 

Ms Mampuru on behal f  of  the accused in argument  contended that  

the evidence of  S[ . . . ]  is  not  c lear  and sat is factory in  every 

mater ia l  respect  because of  the mater ia l  d iscrepancies in h is ora l  

test imony and the statement  that  he made to the pol ice.  I  fu l ly  

agree wi th Ms Mampuru that  the evidence of  a s ingle wi tness 

should be c lear  and sat is factory in every mater ia l  respect  for  the 

Court  to re ly on i t .    

 

I t  has been said in many respects that  the exerc ise of  caut ion 

must  not  be a l lowed to d isplace the exerc ise of  common sense.  

S[ . . . ]  was cal led upon in the year 2024 to g ive evidence of  

inc idents which a l legedly  happened in 2016,  2017 and 2018.  

Al though he is  re lat ive ly young person at  the age of  21 years  o ld ,  

he was expected to test i fy  about  the events which occurred  e ight  

years back when he was younger than when he took a stand and 

test i f ied.    

 

Par t  of  the evidence he test i f ied about  which is  re levant  is  for  

example af ter  the a l leged murder of  the deceased ment ioned in 

count  3,  he decided to report  the mat ter  to the pol ice  and he was 

not  taken ser ious by the pol ice ,  they chased him away f rom the 

pol ice stat ion.    

 

Another  i l lust rat ive factor  is  when he reported the mat ter  to h is 

grandmother,  i t  was said that  there was something wrong wi th h im 

mental ly  and was referred to a sangoma for  t reatment .    

 

The discrepancies h ighl ighted in the test imony of  the s ingle 



witness were the fo l lowing ;    

 

1 .  The wi tness in h is ora l  test imony referred to a 

hammer that  was used to k i l l  the deceased 

ment ioned in count  1,  whereas h is  statement  to 

the pol ice made reference to an object .    

 

2 .  In h is ora l  test imony he indicated that  the 

deceased ment ioned in count  1 was kept  for  two 

weeks in the house before he d ied and bur ied in  

the yard ,  whereas in h is pol ice statement ,  he said 

that  the deceased was bur ied the same day when 

he was k i l led.    

 

3 .  That  in  h is ora l  test imony he test i f ied that  the a l l  

deceased were undressed before they were 

bur ied but  af ter  the remains were excavated i t  is  

c lear  that  one of  the remains was covered in a 

b lanket  and the other  had a pai r  of  pants  and;  

 

4 .  That  the deceased ment ioned in count  1 whi l e he 

was kept  at  the house before h is death ,  h is mouth 

was covered  wi th  Sel lotape,  an aspect  that  was 

never ment ioned in h is evidence - in-chief .    

 

I t  is  correct  that  S[ . . . ]  only ment ioned the aspect  re lat ing to the 

Sel lotape only in cross -examinat ion and he gave his reasons for  

doing so.  Can an aspect  which was not  ment ioned in evidence - in-

chief  af fect  one’s credib i l i t y? In my considered v iew ,  such 

wi tness’s credib i l i ty  can be af fected i f  the wi tness does not  prof fer  

a reason for  such a fa i lure.    

 

The other  aspects to be considered is  the importance of  such 

evidence.   S[ . . . ]  test i f ied that  there were occasions when the 



deceased in count  1 was fed and logic d ictates that  in  such an 

event ,  the Sel lotape which was cover ing the mouth of  the 

deceased would have been removed .   I t  is  a lso not  c lear  f rom 

evidence as to how long was that  Sel lotape  cover ing the mouth of  

the deceased.   The Court  in  the mat ter  of  Mafaladiso v  S  2003 

(10)  SACR  583(SCA) (593j  -594a-g)when deal ing wi th a 

d iscrepancy in a pol ice statement  and oral  test imony stated that :  

 

The court  must  handle d iscrepancies between 

di f ferent  vers ions of  the same wi tness wi th  

c i rcumspect ion.  Fi rst  the court  must  ascer ta in  

what  the wi tness meant  to say to determine 

whether  there was a d iscrepancy and the extent  

of  the d iscrepancy.   

 

The fact  that  the statement  to the pol ice was not  

subject  to cross-examinat ion,  language and 

cul tura l  d i f ferences between the wi tness and the 

person who took down the statement  and the fact  

that  the pol ice d id not  require any explanat ion of  

the statement .    

 

Secondly,  not  every error  by,  or  d iscrepancy in  

the statement  of  a wi tness af fects the wi tness’s  

credib i l i ty .    

 

Thi rd ly,  the d i f ferent  vers ion must  be evaluated 

hol is t ica l ly .   This evaluat ion includes the 

c i rcumstances in which the vers ions were g iven,  

reasons for  the d iscrepancies,  the ef fect  of  the 

d iscrepancies on the wi tness’s credib i l i ty  and 

whether  the wi tness had suf f ic ient  opportuni ty to 

expla in the d iscrepancies.    

 

http://www.saflii.org/za/legis/consol_act/cpa1977188/index.html#s2003
http://www.saflii.org/za/legis/consol_act/cpa1977188/index.html#s2003


Last ly ,  the wi tness’s statement  to the pol ice has 

to be weighed up against  the wi tness’s viva voce  

ev idence.”  

 

Having regard to  the above passage,  S[ . . . ]  is  Xhosa speaking 

whereas the person who obta ined the statement  f rom him is 

Tsonga speaking.  S[ . . . ]  ment ioned in h is test imony that  he used 

both Xhosa and Engl ish when he was making a statement .   The 

statement  was eventual ly  reduced into wr i t ing in Engl ish.  There is  

an issue of  language and cul tura l  aspects between the two 

persons,  between the person who narrated the story and the 

person who reduced that  in to wr i t ing.    

 

S[ . . . ]  test i f ied that  he had to leave school  at  grade 10 because of  

what  happened in thei r  yard.   He also expla ined  the ef fect  of  

being in custody for  a per iod of  three years and the fact  that  he 

was overwhelmed,  which to me is a reasonable explanat ion 

consider ing how young he was when the a l leged incidents took 

p lace.    

 

I  therefore f ind that  the d iscrepancies h igh l ighted are not  mater ia l  

to af fect  the credib i l i ty  of  S[ . . . ] .   The issue of  ident i ty  in  th is  

mat ter  p lays no ro le and S[ . . . ]  cannot  be faul ted to have made a 

wrong ident i f icat ion of  people he test i f ied about .   S[ . . . ]  wi tnessed 

al l  the inc idents ment ioned in the indictment  wi th h is naked eyes 

and he was not  to ld by any other  person .    

 

S[ . . . ] ’s  vers ion that  the deceased in counts 1 and 3 were 

assaul ted wi th a hammer and a br ick f inds corroborat ion on Dr 

Rossouw’s f inding in h is post -mor tem report .   He found defects on 

the skul ls  of  the  two deceased which he at t r ibutes to b lunt  force 

t rauma.  S[ . . . ]  ment ions that  the deceased in count  2 was 

poisoned and drowned in a dustb in fu l l  o f  water  and Dr Rossouw 

conf i rms that  in the post -mortem as he sa id that  he  could not  f ind 



ser ious in jur ies.   The only defect  he found on the deceased 

ment ioned in count  2 he at t r ibutes that  to have been done in the 

l i fe t ime of  the deceased.    

 

S[ . . . ] ’s  evidence also par t ly  f inds corroborat ion in the statement  

which was made by the accused to Colonel  Malu leke dur ing the 

aborted point ing out .   When asked by Colonel  about  the 

a l legat ions the communi ty were making against  her  about  k i l l ing 

the deceased in th is mat ter ,  the accused answered by saying that  

she cannot  deny the a l legat ions and that  she d id  what  they are 

a l leg ing.    

 

S[ . . . ]  test i f ied about  the accused te l l ing Gi f t ,  the deceased 

ment ioned in count  2 that  the deceased in count  1 infected her  

wi th a d isease which was unknown to the wi tness.  The accused in  

her  statement  ment ioned that  the deceased in count  1 has 

infected her  and she is  current ly  suf fer ing f rom such medical  

condi t ion and that  she hates the deceased.    

 

In  her  s tatement ,  accused ment ioned that  she had an argument  

wi th the deceased in count  1 and that  is  c lear  corroborat ion of  

S[ . . . ] ’s  evidence that  before the k i l l ing of  the deceased ment ioned 

in count  1,  he was having an argument  wi th the accused.    

 

In  her statement ,  the accused ment ioned that  the deceased died 

because she did not  g ive h im food for  three days ,  but  I  fa i l  to 

understand why she had to l ie to the deceased’s f r iends and 

customers that  the deceased went  to the v i l lage when they 

enquired about  h is  whereabouts as she says in her  own account  

that  she is  not  l iable for  the k i l l ing of  the deceased.  

 

In her  statement  she also corroborates the evidence of  S[ . . . ]  that  

she together  wi th the deceased ment ioned in count  2 dug a hole 

and bur ied the deceased ment ioned in count  1  in that  hole .   She 



fur ther  conf i rmed S[ . . . ] ’s  evidence in her  statement that  af ter  the 

k i l l ing of  the deceased ment ioned in count  2 ,  hersel f  and the 

deceased ment ioned in  count  3 dug a hole and bur ied the 

deceased ment ioned in count  2.    

 

She a lso conf i rmed S[ . . . ] ’s  evidence that  the deceased ment ioned 

in count  3 was on drugs and w ould a lways demand money f rom 

the accused wi th the threat  that  he wi l l  repor t  the two incidents to  

the pol ice i f  he does not  get  money f rom the accused.    

 

F inal ly ,  in  her  statement ,  the accused conf i rmed  the evidence of  

S[ . . . ]  that  before the deceased ment ioned in count  3 was k i l led,  

that  he chased them away f rom thei r  home and that  the deceased 

was k i l led wi th the use of  a hammer ,  even though she al leges that  

i t  was S[ . . . ]  who did that .    

 

I t  is  t r i te that  the admissib i l i ty  ru l ing of  an extra  cur ia l  s tatement  

l ike the one did by the accused in  casu  a t  the t r ia l -wi th in-a- t r ia l  is  

in ter locutory.    

 

The f inal  determinat ion of  the admissib i l i ty  of  such an extra cur ia l  

s tatement  is  made at  th is stage of  the proceedings.   The defence 

did not  p lace in  d ispute the contents of  the proforma which was 

admit ted into evidence as EXHIBIT D.   The accused was asked  

cer ta in quest ions  which goes to the heart  of  the subsequent  

statement  that  she had made.   

 

The accused al leged that  she feared  Mr Tshuma but  when the 

statement  was obta ined f rom her ,  Mr Tshuma was far  f rom her ,  

and she received pol ice protect ion against  the communi ty.   At  the 

t ime of  the statement  the accused was asked whether  she was 

threatened by any person to make a statement  and she sa id no.    

 

Both Colonel  Malu leke and Sergeant  Maphuta denied that  the 



accused was not  a l r ight  emot ional ly  at  the t ime of  the statement ,  

that  she was cry ing  and that  she was also  complain ing of  the pain 

in her  ear .    

 

I t  is  therefore my considered v iew that  there are no compel l ing 

factors which author ise me to inter fere wi th my ear l ier  ru l ing.   In  

my judgment  on the admissib i l i ty  of  the statement  of  Mr Tshuma 

into evidence I  promised that  I  wi l l  re look h is statement  when I  am 

consider ing the evidence in tota l i ty .    

 

The accused elected to exerc ise her  r ight  to remain s i lent  and did  

not  test i fy  in  her  defence.   As a resul t ,  Mr Tshuma’s statement  as 

i t  was not  cross-examined must  be measured against  the State ’s 

case.    

 

I t  is  accepted by both the State and the defence that  S[ . . . ]  d id not  

on h is own accord consul t  wi th Mr Tshuma but  was taken there by 

h is mother  and grandmother.   That  p iece of  evidence is  conf i rmed 

by Mr Tshuma in h is statement .   The fact  that  S[ . . . ]  remained for  a  

few days at  Mr  Tshuma’s p lace is  a lso conf i rmed in the statement  

by Mr Tshuma.    

 

The fact  that  Mr  Tshuma,  accused and S[ . . . ]  went  to the bushes  in 

order  to per form r i tuals is  the evidence which was int roduced by 

the defence,  i t  was admit ted by S[ . . . ]  and fur ther  conf i rmed by Mr 

Tshuma in h is statement .    

 

The only aspect  which is  contained in Mr Tshuma’s statement  

which contradicts the State ’s vers ion is  the fact  that  when 

accused brought  food for  S[ . . . ] ,  Mr Tshuma did not  g ive  h im the 

food to eat  whereas S[ . . . ]  test i f ied that  he ate that  food.    

 

Having regard to  the above I  f ind no compel l ing factor  to inter fere 

wi th the ru l ing I  made in admit t ing the statement of  Mr Tshuma 



in to evidence in terms of  the Hearsay Act .    

 

The accused af ter  k i l l ing the a l l  the deceased,  she dug holes and 

bur ied the a l l  deceased in such holes which were a lso covered.   

S[ . . . ] ’s  test imony is  that  af ter  the deceased were k i l led ,  the 

accused would c lean the house and made i t  a point  that  she got  

r id  of  the smel l .    

 

S[ . . . ]  was inst ructed that  when inquir ies are made about  the 

whereabouts of  the deceased in counts 1 and 2 he must  say that  

he does not  know where they are,  a lso when he is  asked about  

the whereabouts of  the deceased ment ioned in count  3 he must  

say that  he is  in  Cape Town.   S[ . . . ]  even went  to the extent  o f  

in forming h is cousins that  the deceased ment ioned in count  3 is  in  

Cape Town.    

 

The accused made i t  a point  that  no one knows that  a l l  the 

deceased were k i l led and bur ied in that  yard.   Mats were put  on 

top of  the p lace where the bodies were bur ied as depicted on the 

scene photo a lbum, EXHIBIT A.    

 

According to the accused statement ,  which was admit ted into  

evidence,  the deceased in count  2 would  go around te l l ing people 

that  the accused k i l led the deceased in count  1 and that  is  the 

reason why he was k i l led.    

 

The deceased ment ioned in count  3 was k i l led because he w ould  

a lways demand money f rom the accused wi th a threat  of  report ing 

the incidents to the pol ice i f  he is  not  provided wi th the money 

that  he was request ing.    

 

Having regard to  the above I  am sat is f ied that  the State proved 

the gui l t  o f  the accused beyond reasonable doubt .   S[ . . . ] ’s  

evidence was sat is factory save for  the d iscrepancies h ighl ighted ,  



which in my considered v iew is not  mater ia l .    

 

The rest  of  the State wi tnesses’  evidence was honest  and 

sat is factory in a l l  mater ia l  respects and remains unchal lenged.    

 

Despi te being h ighly impl icated in the commission of  the of fences,  

the accused decided not  to test i fy  in  her evidence.   There was 

evidence cal l ing for  an answer on her  par t ,  but  she e lected to 

remain s i lent  in the face of  such evidence .  I t  is  because of  th is  

factor  and the tota l i ty  of  evidence that  th is Court  deems the 

evidence as suf f ic ient  in  the absence of  an explanat ion on the 

par t  of  the accused to prove gui l t  beyond a reasonable doubt .    

 

Having found the accused l iable for  the murders,  the only  aspect  

that  needs to be determined is  whether  murders fa l l  wi th in the 

ambi t  of  Sect ion 51(1)  of  Act  105 of  1997 or  not  in  that  the 

murders were p lanned or  premedi tated.    

 

From the evidence of  S[ . . . ] ,  i t  is  c lear  that  the murders were wel l  

p lanned in advance and not  commit ted on the spur of  the moment .  

In the f i rs t  murder ,  there was f i rs t  an argument  between the 

deceased in count  1 and the accused and then the accused had a  

meet ing wi th the deceased ment ioned in count  2 that  resul ted in  

the execut ion of  the p lan  to k i l l  the deceased ment ioned in count  

1.    

 

In  the second murder there was in i t ia l ly a meet ing between the 

accused and the deceased in count  3 about  the way in which the 

deceased in count  2 was t reat ing the accused and then there was 

a d iscussion  between the accused and the deceased ment ioned in  

count  3 on  how to hatch out  a p lan to k i l l  the deceased  ment ioned 

in count  2 .    

 

The th i rd murder  was as a resul t  of  a f requent  request  for  money 



for  a pro longed per iod of  t ime  by the deceased in count  3,  

coupled wi th threats to inform the pol ice about  what  had 

happened in the yard  and accused said to S[ . . . ]  that  she cannot  

be defeated by a chi ld that  she gave bi r th  to.  S[ . . . ]  was sent  on 

d i f ferent  occasions to observe the deceased.   I  am therefore 

sat is f ied that  the murders fa l l  under the ambi t  of  Sect ion 51(1)  of  

Act  105 of  1997 and that  they are p lanned .    

 

I t  is  as a resul t  of  the above that  the fo l lowing verdict  is  returned.    

 

Count  1,  Murder,  read wi th the provis ions of  

Sect ion 51(1)  of  Act  105 of  1997 you are found 

gui l ty .    

 

Count  2,  Murder,  read wi th the provis ions of  

Sect ion 51(1)  of  Act  105 of  1997 you are found 

gui l ty .    

 

Count  3,  Murder,  read wi th the provis ions of  

Sect ion 51(1)  of  Act  105 of  1997 you are found 

gui l ty .    

 

Count  4,  Defeat ing the administ rat ion of  just ice 

you are found gui l ty .    

-  -  -  -  -  -  -  -  -  -  -  

MOSOPA, J 
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