In the matter between:

NATIONAL UNION OF METALWORKERS V
OF SOUTH AFRICA Appellant
and %

MOTOR INDUSTRY BARGAINING C First Respondent

MOTOR INDUSTRY STAFF AS io Second Respondent
RETAIL MOTOR INDUSTRY ATION Third Respondent
FUEL RETAILER CIATION OF SOUTH AFRICA Fourth Respondent

NATIONAL ASSOCIATION

OF SOUTH Fifth Respondent

Sixth Respondent

18 May 2023

24 August 2023

\V oram: Sutherland JA et Musi JA ef Savage AJA

Summary: Dispute concerning the interpretation or application of collective
agreement not conciliated before referred to Labour Court - LRA prescribes

pathways to be followed in the resolution of disputes — Labour Court does not



have the power to permit a pathway which is specifically prohibited by the Act
- Conciliation is a jurisdictional fact and must occur before a dispute is referred
to arbitration — Where a dispute has not been conciliated, the Labour Court is
not empowered to refer it to arbitration or continue with the proceedings 4
terms of s 158 (2) and the court will have no other option but to strike the magte

off the roll — A court is obliged to raise a lack of jurisdiction mero.z and

require the parties to deal with same but must forewarn the parti x@ Bquire

them to address it on the point of law — Deciding a case on afi issueg@o poperly
ventilated by the parties may be unfair and prejudicial and th nsequences

thereof will depend on the facts and the issue @

n whigh the decision rests —

Appeal is dismissed

MUSI JA

Introduction

(1]

v i
i1
appellant, National Union of Metalworkers of South Africa (NUMSA) and

- the second respondent, Motor Industry Staff Association (MISA) are registered
trade unions. The third respondent, Retail Motor Industry Organisation (RMI),

\f the fourth respondent, Fuel Retailers Association of South Africa (FRA), the fifth

respondent, National Employers Association of South Africa (NEASA) are
registered employers’ organisations. The sixth respondent, Motor Industry Sick,
Accident and Maternity Pay Fund (Fund) is a Fund established in terms of a



collective agreement. The first respondent is the Motor Industry Bargaining
Council (MIBCO) a bargaining council established in terms of s 27 of the Labour
Relations Act (LRA)'. The appellant, MISA, RMI, FRA and NEASA are parties
to MIBCO. MIBCO also administers the Fund. Only the second and third
respondents opposed the appeal. They are henceforth referred to as

respondents.

[3] Onorabout 28 August 2019, the appellant approached the court a guo'Sgeking;
the following relief against MIBCO, MISA, RMI and the Fund: 7 %

i It is declared that the Resolution taken at the A@nual G i eeting
(AGM) of the Motor Industry Bargaining Cofeil (MIBCO), on 9
November 2017, to suspend the paymegnt of any administration fees by
the Sick, Accident and Maternity Fund) to MIBCO, is

ct. © &

invalid and of no force and effi :

suspend the paymeng 3
is hereby set asigeg, -

e,
ey

3. It is declaged thapMIBCO as, at all material times up to 9 November

It is declared that clause 14 of the Motor Industry Sick, Accident and

Maternity Pay Fund Agreement, concluded on 5 November 2015
between the Retail Motor Industry Organisation (RMI) and the Motor
Industry Staff Association (MISA), (the 2015 Fund Agreement) is invalid
and of no force and effect.

1 Act 66 of 1995, as amended. Section 27(1) reads: ‘One or more registered trade unions and one or
more registered employers’ organisations may establish a bargaining council for a sector and area by
(a) adopting a constitution that meets the requirements of section 30; and
(b) obtaining registration of the bargaining council in terms of section 29.’



6. Clause 14 of the 2015 Fund Agreement is hereby set aside.

f It is declared that clause 14 of the Motor Industry Sick, Accident and
Maternity Pay Fund Agreement, concluded on 5 December 2017
between RMI and MISA, (the 2017 Fund Agreement) is invalid and of

no force and effect.

8. Clause 14 of the 2017 Fund Agreement is hereby set aside.

9. It is declared that Rules 5 and 6 of the Motor Indust
and Maternity Fund Rules, adopted in January 2019, (i

are invalid and of no force and effect.

10. Rules 5 and 6 of the 2019 Rules are hereby set as

Facts

[4]

nd shall consist of —

the moneys as at the date of coming into operation of this
Agreement, standing to the credit of the “Misa Sick and Accident
Pay Fund” established in terms of Government Notice R. 626 of
18 April 1969 and continued heretofore in terms of a joint Fund
established by Government Notice R. 350 of 3 March 1978;
contributions prescribed in this Agreement;

interest on investments; and

(d) any other moneys to which the Fund may become entitied.

2 The agreement was published in terms of s 48(1)(a) of the Labour Relations Act, 1956.



(3)  The objects of the Fund shall be, in accordance with the rules of the
Fund as determined from time to time, to assist members of the Fund
who suffer losses of wages or salary through absenteeism resulting
from incapacity owing to accident or sickness.’

[5] Only employers contributed to the fund. Clauses 13(1) and 14 of the Fu
agreement state that:

13(1) In the event of the expiration of this agreement, and upie:
period of 12 months after such expiration, either a n
negotiated in terms of which the Fund is contirféies |
transferred by the Council to any other fund cg :
purpose to that for which the Fund was originally ablis!

shall be liquidated.” \w

14
i€ Fund after payment of all claims,
including adminis ation expenses, shall be paid into the
general funds Q
[6] MIBCO's constitution, Wi @ collective agreement, states that its objects

are, inter alia —

to prevent and resolve labour disputes;

3.1.4 to perform dispute resolution functions;

3.1.8 to establish and administer pension, provident, medical aid, sick pay
holiday, unemployment, training or similar schemes of funds for the
benefit of any of the parties to the Council or their members.. .’




[71  The constitution also regulates, the collection of MIBCO funds, the conduct of
meetings, the passing of resolutions at meetings and dispute resolution
procedures. From 1982, the Fund agreement was renewed annually. In 2004,
MISA and FRA withdrew from the Fund, therefore only NUMSA and RMI
remained parties to the Fund until 2013. In January 2013, NUMSA and R \
entered into the Motor Industry Sick, Accident and Maternity Pay 4 1
Agreement of 2012 (2012 Fund Agreement). The 2012 Fund Agr
contained similar clauses as the original Fund agreement. Signifiogfitigs J

[8] On 6 October 2015, at a MIBCO Governing Baneeting clarity was
and ~'s~'.;§;,“ gty Pay since NUMSA

9] ‘ e 20957 Fund agreement contained a far-reaching change, it

on liquidation of the Fund in terms of clause 13(1) hereof, moneys remaining
.t sthe credit of the Fund after payment of all claims, including administration
~and liquidation expenses, shall be transferred into a Fund administered by the

RMI for the purposes of providing benefits to its members.’

jO] On 9 November 2017, at an AGM, NUMSA objected to the manner in which the
2015 Fund Agreement was adopted because its adoption was not on the 5
November 2015 AGM’'s agenda and that it was not given a copy of the 2015
Fund Agreement 14 days before the AGM as required by MIBCO's constitution.
It pointed out that it only had sight of the 2015 Fund Agreement during February
2016. It particularly objected to clause 14 of the 2015 Fund Agreement because
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[12]

(3]

it provided that all excess funds, after liquidation, should go to RMI for the
benefit of its members rather than to MIBCO.

Despite NUMSA's protestations the AGM, inter alia, resolved:

(i) to immediately suspend the payment of any administration fees by
Fund to MIBCO; and

(i)  to change the Fund Rules in order to permit payment of t} .

sick leave claimed by MISA members only.

paid 75 percent of a gl
6.3 of the Rules read:

F d thereafter.

'A ';Claims for sick, accident and maternity benefits for Voluntary members shall
be submitted by the beneficiaries of the Fund, directly to the Fund and shall not
be entitled to be paid directly by their employer in terms of clause 6.2 herein;
provided that the employer may, at his/her sole discretion, apply the provisions
of clause 6.2 herein, to Voluntary members without such and induigence
constituting the establishment of any right or entitlement in favour of such

Voluntary member in relation to future claims.’

The Fund Rules, dated 1 January 2018, had similar provisions.



The October 2017 referral

[14]

[18]

[16]

[17]

On 2 October 2017 NUMSA referred a dispute to MIBCO'’s Dispute Resolution
Centre. It classified the dispute as the interpretation or application of the Sick,
Accident, and Maternity Pay Fund Agreement (5 November 2015) regardingse

arose on 13 June 2017 alternatively 29 September 2017.

It alleged that its members were not entitled to be members of } P
Agreement and that they were involuntarily and unilaterally joi '

the s v the AGM. Cause 10 states that the notice of the AGM must set

‘ : th th busmess that will be transacted at the meeting. The notice of the 9

Mber 2017 meeting did not state that the business to be transacted

”':, le;iiuded the adoption of a new Fund Agreement or the suspension of
. " administration fees payable to MIBCO. That being the case, the discussions

and decisions relating to those issues were impermissible.

It further contended that all the Fund Agreements were a continuation of the
1982 Fund. The Fund was an Industry Fund and MISA and RMI therefore could
not lawfully amend clause 14 to divest MIBCO of any funds post liquidation. It
argued that the 2015 Fund Agreement was adopted contrary to MIBCO'’s



[18]

[19]

[20]

In this court «

constitution because it was not presented to all MIBCO members prior to its

adoption.

With regard to the impugned Rules, it argued that they are unlawful because
they unfairly discriminate against NUMSA members.

and that the court a quo therefore did not have jurisdi

application.

The court a quo found that it did not hae ju
constitutional disputes because they concer )
of a collective agreement. It further foys th Ef:'
under s 5 of the LRA had to be refeg

ién, it 4d no jurisdiction to determine the

to cg iliation in terms of s 9 of the

want of jurisdigtign. Agglieved by that order, the appellant approached this
Court.

“in finding that it did not have jurisdiction to adjudicate the dispute
because it related to the interpretation or application of MIBCO's

constitution;

in relying on s 157(5) of the LRA when it had not been pleaded by the

respondents or raised by the court during the proceedings;
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(iii)  in failing to apply its discretion in terms of s 158(2) either by staying the
proceedings and referring the matter to arbitration or by continuing with

the proceedings, as it would have been expedient for it to do so;

[22]

ended that, in as far as the appellant relied on
Y

that referral during arg {4 Was being opportunistic because it abandoned

that process. ¢

-

[23] The courfya ‘gfio di":;’a'ggregated the dispute into two parts, namely, the

constﬁg‘rjl . isptites and the Fund Rules dispute. | propose to follow the same
5 R * P

4
oach. | now turn to discuss the constitutional interpretation or
i@n point.

3 Section 213 reads:
“collective agreement’ means a written agreement concerning terms and conditions of

employment or any other matter of mutual interest concluded by one or more registered trade unions,
on the one hand and, on the other hand —

(a) one or more employers;,

(b) one or more registered employers’ organisations; or
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LRA prescribes that a collective agreement must provide for a dispute
resolution procedure in disputes about the interpretation or application of the
collective agreement. It further prescribes that the procedure must first require
the parties to attempt to resolve the dispute through conciliation and, if the

dispute remains unresolved, to resolve it through arbitration. The collectiy i
agreement generally binds all the parties to the collective agreement andy Y.

members.®

34 ILJ 2199 (LAC) at para 64.
4%(1) Every collective agreement excluding an agency shop agreement conc{i arms of section
25 or a closed shop agreement concluded in terms of section 26 or a ent agreement
contemplated in either section 142A or 158 (1) (¢), must proyide for a procedure to resolve any
dispute about the interpretation or application of the collectiv€iagreement. The procedure must

first require the parties to attempt to resolve the disput
remains unresolved, to resolve it through arbitration.
(2) If there is a dispute about the interpretation or applic

»as required by subsection (1);
not operative; or

(a) the collective agreement does not provide fog
éf resolution of the dispute in terms of

(b) the procedure provided for in the collectigéia
(c) any party to the collective agreeme
the collective agreement.

(4) The Commission must attempt to réspl Ve the dtspute through conciliation.
(5) If the dispute remains unregoiged, ah Jparty to the dispute may request that the dispute be

resolved through arbitration.” "

(a)the appointme
be appoin )
the emplo}e
alter: test

(d) rules fox

(h "be dete ination through arbitration of any dispute arising between the parties to the
ai council about the interpretation or application of the bargaining councifs

nstitution;
%; procedure to be followed if a dispute arises between the parties to the bargaining councif;
- ) Ahe procedure to be followed if a dispute arises between a registered frade union that is a
Xﬁ- ﬁi ‘party to the bargaining council, or its members, or both, on the one hand, and employers who
\‘*\f belong to a registered employers' organisation that is a party to the bargaining council, on the

; other hand...’
Section 23 provides:
-‘ {( ‘(1) A collective agreement binds —

(a) the parties to the collective agreement,

(b) each party to the collective agreement and the members of every other party to the collective
agreement, in so far as the provisions are applicable between them;

(c) the members of a registered frade union and the employers who are members of a registered
employers' organisation that are party to the collective agreement if the collective agreement
regulates —

(i) terms and conditions of employment; or
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[25] Clause 16.1 of MIBCO's constitution enjoins the parties subject to and bound
by it to resolve any dispute about its interpretation or application by referring
the dispute to a mediator and, if the matter is not settled, to an arbitrator

approved by MIBCO.

[26] The disputes between the parties related to resolutions that had been ta

[27]

N

u) the & M the employers in relation to their employees or the conduct of the employees

fion to their employers;
2s who are not members of the registered frade union or trade unions party to the

(1} the employees are identified in the agreement;

. All) the agreement expressly binds the employees; and
Jiae. © (ii)that trade union or those frade unions have as their members the majority of employees

g employed by the employer in the workplace.

v. (2)A collective agreement binds for the whole period of the collective agreement every person bound
in terms of subsection (1) (c) who was a member at the time it became binding, or who becomes
a member after it became binding, whether or not that person continues to be a member of the
registered trade union or registered employers' organisation for the duration of the collective
agreement.

(3) Where applicable, a collective agreement varies any contract of employment between an
employee and employer who are both bound by the collective agreement.

(4) Unless the collective agreement provides otherwise, any party to a collective agreement that is
concluded for an indefinite period may terminate the agreement by giving reasonable notice in

writing to the other parties.’
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[28] It is common cause that the constitutional dispute was not referred for
conciliation before the declaratory orders were sought in the court a quo.
Section 157 (5) of the LRA states:

‘Except as provided for in section 158 (2), the Labour Court does not haves
jurisdiction to adjudicate an unresolved dispute if this Act or any employ

law requires the dispute to be resolved through arbitration.’

stay the proceedings and refer the dispute to arbitration; or

ifit is expedient to do so, continue with the proceedings, in which
case the Court may only make any order that a commissioner
or arbitrator would have been entitled to make: Provided that in
relation to the question of costs, the provisions of section
162(2)(a) are applicable.’

[31] The appellant argued that the moment the court a quo found that it had no
jurisdiction to adjudicate the dispute, it had no option but to either stay the
proceedings and refer the dispute to arbitration or to continue with the
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proceedings. | now pass to consider this binary approach to s 157 (5) read with
s 1568 (2) of the LRA.

The binary approach

[32] The jurisdiction and powers of the Labour Court are statutorily constraint. T 1

[33]

right or reasonable by the partie}g@%"

The parties in effect settle their o

A winner-loser outcome :
labour disputes mu?{ﬁe NEferred to conciliation before arbitration or

3

-k
adjudication. Conciliatio is&4ug!
such as the present is ré(erred to arbitration. Absent conciliation, a dispute

Rdictional fact that must occur before 2 dispute

‘... In any event, section 158 (2) cannot be resorted to in the case of a dispute
, that was not referred to conciliation. It is only available in respect of a dispute
\\ p that was referred to conciliation and either the commissionerissued a certificate

3 that the dispute remained unresolved or a period of 30 days expired after the
dispute had been received by the CCMA.’

6 [2018] ZACC 4; 2018 (4) BCLR 483 (CC) at para 105.
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[35] The majority did not take issue with this exposition of s 158 (2). The binary
approach, suggested by the appellant, is rendered senseless by what was said
in September v CMI Business and the importance of conciliation. When

confronted with a dispute that was not referred for conciliation, the court would
the dispute to arbitration or to continue with the proceedings, even if it mi

expedient to do so. What is the court to do under such circumstance
to break the deadlock, the only option is to strike the matter off ¢

Failure to hear the parties

[36] The appellant argued that the case pleaded by ti
the Labour Court did not have jurisdiction to agiudi

that the court a quo was ?*);
contended that, in failing t

N3 l e
\\ o
order granted was to no _,;'wt the appellant in circumstances where it was not

[37] The lack ofjurisdjction to adjudicate a matter is a point of law. It is common
ca___gg" t_thej_;!'panies were not requested to address the court a quo on the
vint. IMCUSA v Tao Ying Metal Industries and Others” it was held that:

gy, "‘""Where a point of law is apparent on the papers, but the common approach of
} the parties proceeds on a wrong perception of what the law is, a court is not
% / Oy o only entitled, but is in fact also obliged, mero motu, to raise the point of law and

Q\V\: require the parties to deal therewith.’
\ [38] It has been said that “an intolerable situation would be created if a Court were

to be precluded from giving the right decision on accepted facts, merely

7[2008] ZACC 15; 2009 (2) SA 204 (CC) at para 67.
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because a party failed to raise a legal point, as a result of an error of law on his

part...”

[39] | agree with the appellant that the court a quo was supposed to forewarn the
parties and require them to address it on the point. It is desirable to do so ipm
order to avoid surprising the parties and to adhere to the long standing pract
and convention that cases should be decided on the issues presented b"

parties. Decudlng a case on an issue not properly ventilated by the part

taken.

[40] The appellant did not argue that it was prejudiced by the Bgurse :aken by the
court a quo. Except for alleging that the omissionio hear it was a fundamental
error, the appellant did not allege that the ot a up,'é'decision against it

[41] iew, , 'visitéd upon such an omission would

‘d’ébi"sion involved unfairness to it. It also did not argue that any further

ence could have shown that the court a quo had jurisdiction to adjudicate
\}% the dispute. Jurisdiction either exists or it does not. In the absence of

" conciliation, there can be no arbitration in disputes relating to the interpretation
\\/ or application of collective agreements. Therefore, the court a quo did not have
jurisdiction to deal with the matter. The parties cannot give the Labour Court

8 Paddock Motors (Pty) Ltd v Igesund 1976 (3) SA 16 at 23F-G.
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jurisdiction, it must, as a matter of law, have jurisdiction. Referring the matter to
the court a quo to hear the parties on the issue will produce the same result.

Discrimination of the Fund Rules

[43] The court 2 quo found that the appellant did not refer a discriminatio

[44]

[45]

the October 2017 referraly

respondents in their arf s\veri

_ r2017 reféﬁal was mentioned for the first time. The respondents
: .‘ﬁgg??{hat the appellant abandoned the October 2017 referral.
3 t,l(ﬁvit, the appellant did not deny that it abandoned the referral.
lying affidavit it categorically states the following:

S%g%’n 5(1) reads:
‘No person may discriminate against an employee for exercising any right conferred by this Act.’
0 Section 9 reads:

1
‘ ‘(1) Ifthere is a dispute about the interpretation or application of any provision of this Chapter, any
> party to the dispute may refer the dispute in writing to —
(a) a council, if the parties to the dispute fall within the registered scope of that councif; or

(b) the Commission, if no council has jurisdiction.

(2) The party who refers the dispute must satisfy the council or the Commission that a copy of the
referral has been served on all the other parties to the dispute.

(3) The council or the Commission must attempt to resolve the dispute through conciliation.

(4) If the dispute remains unresolved, any party to the dispute may refer it to the Labour Court for

adjudication.’



[4€]

[47]

[48]
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‘NUMSA seeks to invoke the protections afforded to employees by section 5 of
the LRA. There is no dispute regarding the interpretation or application of
section 5 and there was therefore no duty upon NUMSA to refer this dispute to

the Bargaining Council or the CCMA.’

members and its implications for MIBCO”.

In the referral the appellant stated that the dlspute aro

validly admitted as members of the SAF.

It is clear that the dispute that was refe in 'rpretation or application
€ reement. There was no dispute
s another twist in the appellant's

ghi the court a quo, the appellant attacked

.the‘-e(;ent of the expiration of this agreement, and unless within a period of
12 months after such expiration, either a new agreement is negotiated in terms

> twf)f which the Fund is continued...’

He respondent’s case with regard to the Rules is that the differentiation does

not amount to discrimination because there is a commercial rationale behind

the differentiation: the appellant's members take far more sick leave than those
of MISA. The respondents referred us to statistical proof of this assertion. They
further argued that voluntary joining a sick, accident or maternity fund is not a

right in terms of the LRA.




[50]

[51]

Ruling \ '
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It is manifestly clear that there is a dispute about the interpretation or application

of s 5 of the LRA and therefore the dispute was supposed to be referred for

congiliation and if it remained unresolved to adjudication by the Labour Court,

in terms of s 9 (4) of the LRA. The respondents took the lack of jurisdiction point /
with regard to the Fund Rules issue and the appellant’s response was that thegé
was no need to refer the dispute for conciliation. In its pleadings, the appegl '
did not rely on s 9 or the October 2017 referral, at all. \ k
The appellant blew hot and cold. It wanted to ride two horses at e sa e tifrie.
The appellant must be held to its election firstly, not to &gi\g’:te for
conciliation in terms of s 9 and secondly, to abandon th i,g‘oncih A io;{‘process
by not referring the dispute to arbitration. | am convinced Frﬁh ) {:onceived of

the stratagem of approaching the court a quo SX claratory relief as a

way to circumvent the clearly defined pathwa .:ﬁﬂhe . A party should not

p Ss the LRA in circumstances

be allowed to ingeniously or ingenuou8ly

where it creates a clear pathway for‘%

1 of a dispute.

[52] The appe@l ;t to.be dismissed. In my view, the dictates of the law and

Sutherland JA et Savage AJA concur in the judgment of Musi JA\\

falrne§s mlllﬁe\agalnst a costs order in this matter.
- W 'ﬁ

Order (ﬂﬁ\{ e/
} | a' sordingly make the following order:

)
The appeal is dismissed with no order as to costs.
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