IN THE LABOUR APPEAL COURT OF SOUTH AFRICA, JOHANNESBURG

Not Reportable

Case No: JA72/2021
In the matter between:
REINHARDT TRANSPORT GROUP (PTY) LTD Appellant

and

NATIONAL BARGAINING COUNCIL FOR
THE ROAD, FREIGHT AND LOGISTICS
INDUSTRY First Respondent

COMMISSIONER DERRICK MAHLANGU N.O. Second Respondent

BANELE MHLONGO AS REPRESENTED
BY TASWU Third Respondent

Heard: 6 September 2022
Delivered: ' 18 October 2022

Coram : Waglay JP, Coppin JA, Tokota AJA

JUDGMENT

TOKOTA AJA
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[5]

[6]

[7]

[8]

[9]

) Any driver found tampering and/or damaging the recorder will be

subjected to disciplinary action, up and to termination of employment.

° All drivers will be instructed to sign this document as an addendum to
their existing employment agreement with Reinhardt Group (Pty)
Limited.’

It is not disputed, that on 5 January 2018, at about 17h13 and at 19h48 of\the
same day, respectively, the third respondent covered the drivecam, installed in
the truck he was driving at the time so that it could not recordy, It“was/this
misconduct which led to the disciplinary process, at the end of which he was
found guilty and dismissed, hence the referral to the CCMA.

This particular truck was one of those that have an internal"compartment with
a bed that could be closed off from the driving'eabin. At the CCMA, the third
respondent admitted that he covered the drivecam and his defence was that he
covered it because he was taking adath in the truck.

There was evidence that befare thisincident, the third respondent had enquired
from his trainer, one Panuel; what he had to do if he wanted to take a bath in
the truck. He was then‘told/that he could close the curtain and take a bath
privately in the bed cempartment and that if the truck was not moving and he
slept in that compartment his privacy would be protected. The third respondent
initially denied this. However, when it was put to him that he did not dispute the
evidence offPanuel on this aspect he offered no response in reply. The
commissioner simply commented that the appellant did not call that witness at

thewarbitration, but otherwise, made no finding in that regard.

The/commissioner found, correctly in my view, that the third respondent
breached the policy and was aware of the contents thereof despite his denial.

The drivecam policy was part of his conditions of employment.

But the commissioner nevertheless held that there was no evidence that the
third respondent had a blemished record since his employment with the
appellant and declared that his dismissal was substantively unfair. He ordered
reinstatement without back pay.
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