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This is an appeal, with the necessary leave, against the part of the order of
Whitcher J dismissing the application of the appellant (Department) to review
and set aside an arbitration award of the third respondent (arbitrator), acting
under the auspices of the second respondent (bargaining council) in favour of
the first respondent, in respect of the substantive fairness aspect of the

Department’s dismissal of Ms MC Masekoa.

At the time of her dismissal on 15 December 2015, Ms Masekoa was
employed by the Department as Chief Director: Arts, Culture-and Heritage.
Her dismissal followed after she had been found in a disciplinary hearing to
have committed two counts of misconduct in respect of a business deal she
concluded on behalf of her guesthouse, Maisy’s Guesthouse, and relating to
accommodation for artists participating in the annual arts and culture event
(Macufe) initiated and financed by the Department through the Free State Arts
and Culture Council (FSACC) and its contracted agent, a consortium, PSS.

The counts of misconduct were the following: in charge 1, it was alleged that
during the period September 2014 to October 2014, while on duty, Ms
Masekoa contravened clause 6.1 of the SMS Handbook in that she allegedly
failed to exhibit the highest ethical standards in executing her duties as an
employee of the Department by doing business with the Department and
receiving payment for the Macufe accommodation in the amount of
R 288 000,00, paid to Maisy’s Guesthouse, and that it constituted a conflict of

interests.

In“terms of charge 2 it was alleged that during that same period, while on
duty, Ms Masekoa contravened paragraph C 4.5 of the Code of Conduct for
the-Public Service which states that an employee should not “engage in any
transaction or action that is in conflict with or infringes on the execution of his
or her official duties” — in that her business, Maisy’s Guesthouse, was paid the

amount of R288 000,00 for services rendered.

As an alternative to charge 2, it was alleged that during the said period, while
on duty, Ms Masekoa conducted herself in an improper, unbecoming and

unacceptable manner by doing business that was in direct conflict with her
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interests and duties as a programme manager for programme 2 under which
the Macufe project resided, and in terms of which her guesthouse was paid

the aforesaid amount for accommodation services rendered.

Paragraph 6 of the SMS Handbook provides that senior managers “must
exhibit the highest ethical standards in carrying out their duties”, and
paragraphs 10.2. C4.5 and C4.6 of the Code of Conduct saddle. senior
managers with an onus to alert their employer of any actual or potential
conflict of interest, be it financial or otherwise. Paragraph C4.5also provides
that no employee is to engage in any action or transaction that is in conflict
with or infringes upon the execution of his or her official duties.

Following Ms Masekoa’s dismissal, the trade union NEHAWU caused an
unfair dismissal dispute to be referred on her behalf to the bargaining council.
After an unsuccessful conciliation, it proceeded to arbitration before the
arbitrator.

The Department, that bore the onus. of proving that the dismissal was
procedurally and substantively. fair, essentially made a case along the
following lines at the arbitration through, inter alios, its investigator: (1) the
Department had a mandate to support and develop the arts in general and in
order to give effect to this, it established the FSACC, a body which resorts in
the office of the MEC: Sports, Arts and Culture; (2) Macufe is a project of the
FSACC; (3) Mr Ernest Moikangoa, an employee of the Department, who
reported to the Director: Arts and Culture, was seconded in 2013 to the
FSACC as a coordinator; (4) the funds for Macufe were in a programme
managed by the Chief Directorate for Arts, Culture and Heritage and Ms
Masekoa was the Chief Director intended to manage the Macufe arts event on
behalf of the FSACC, which was awarded to a consortium, PSS; (5) during
this annual event, accommodation in Bloemfontein is expensive and not
readily available; (6) consequently, the Department would make an advance
payment to PSS for it to secure the required accommodation and to attend to
the necessary logistics; (7) during September 2014, a quotation from Maisy’s

Guesthouse was approved by the FSACC’s subcommittee for
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accommodation; and (8) Maisy’s Guesthouse, which was owned by Ms
Masekoa, was paid an amount of R288 000,00 for the accommodation.

Ms Masekoa’s defence was essentially the following: (1) she had disclosed
her ownership of the guesthouse to the Department in her annual declaration
of interest; (2) during September 2014, she had been approached at_the
workplace by Mr Danny Moleko and someone, who according to her,.merely
identified himself as “Ernest”, who said that they were from a private company
and were looking for accommodation for the Macufe festival; (3)-in response
to their request and in her private time, she collated quotes from other
guesthouses, including her own, into one, under the name.of Maisy’s
Guesthouse, which Mr Moleko and Ernest collected from her home, the quote
was addressed to “Ernest/Danny Moleko”); (4) while admitting that the funds
for the Macufe project “resided in” a programme. of funds managed by the
Chief Directorate for Arts, Culture and Heritage and that she was the Chief
Director, she maintained that it was.a transfer fund that comes into and leaves
the directorate, that the funds were already ring-fenced and that there is a
once off transfer out of the directorate to the FSACC; that its use is
outsourced and does net fall within.the mandate; (5) she denied having any
knowledge of the tender awarded to PSS and denied that she had a working
relationship with the FSACC or PSS; and (6) she alleged that she had no
knowledge of Ernest’s links with the Department at the time and maintained
that she only became aware subsequently that he was an employee of the
Department.

The arbitrator seemingly accepted Ms Masekoa’s version and found that the
charges against her had not been proved. The arbitrator also found that her
dismissal had been procedurally unfair, allegedly because the chairperson of
the disciplinary enquiry had not given her an opportunity to adduce evidence
in mitigation of the sanction. The arbitrator accordingly ordered Ms Masekoa'’s

retrospective reinstatement with back pay.

In response, the Department brought an application to review and set aside
the arbitrator’'s award. It contended essentially that the arbitrator’s findings of

procedural and substantive unfairness were not reasonable.
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In respect of the procedural fairness point, Whitcher J held that the arbitrator
had “grossly misdirected itself when he found that the dismissal was
procedurally unfair’, because, as the arbitrator himself found, there was
nothing wrong with the way the Department had conducted the disciplinary

hearing.

In respect of the substantive fairness issue, Whitcher J essentially found that
the arbitrator’'s award in that regard fell within the bounds of reasonableness
and that “ultimately, it was not unreasonable for the arbitrator to-find that there
was no conflict between Masekoa’s official position and her guesthouse

concluding business with PSS.”

In arriving at a conclusion on the substantive fairnesstissue, Whitcher J

reasoned as follow:

‘... Another arbitrator may perhaps.come to a different conclusion but | cannot
conclude that the decision reached by the appointed arbitrator is one that a
reasonable decision-maker.could not reach. In my view, the result is capable
of justification given the following facts: 16.1 There is no suggestion in the
evidence that Masekoa use the position or knowledge of the Macufe funds to
hawk her business to PSS. It is an undisputed fact that Ernest Moikangoa and
Danny Moleko approached, and invited. 16.2 She was not involved in and
had no influence in the decision-making of [the] FSACC or PSS or how the
funds for Macufe were used. 16.3 Masekoa’s claim, that, at all times, in her
mind, she had been doing business with a private company (PSS) not [the]
applicant is not highly implausible. In fact, there is no evidence that she knew
PSS was the so-called implementing agent of FSACC. 16.4 Even so, at the
time, there was no law prohibiting SMS members from doing business with
the State. The public service regulations banning civil servants from doing
business with the State came into effect at the end of August 2016 was a
transitional arrangement enabling public servants who were doing business
with the State to either resign from the public service or relinquish their
business interests by a certain date, failing which disciplinary action would
follow. 16.5 The evidence does not demonstrate that Masekoa looked no
further than their own guesthouse. It was undisputed that the quotation
provided was in fact (behind-the-scenes) a correlated quotation from various

other guesthouses, and that these guesthouses were paid from the payment
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PSS was essentially responsible for commission-orientated transactions, such
as ticket sales, revenue and booking of artists for the annual event.

In order to financially assist the FSACC with this operation, public funds were
budgeted for in the Department and allocated for the arts, culture and heritage
projects under the so-called, ‘programme 2’, which was managed by the Chief
Directorate for Arts, Culture and Heritage in the Department. Ms Masekoa

was the Chief Director and accordingly had control over programme 2.

One of the responsibilities of the accommodation subcommittee of the FSACC
was to find and secure accommodation for the artists that.were to perform at
the annual Macufe event. Mr Ernest Moikangoa, who was employed in the
Department, had been seconded to the steering committee of the FSACC to

render administrative support and to secure accommodation for the artists.

It is established on the evidence that Mr Moikangoa had approached Ms
Masekoa to secure accommodation for artists and that she was willing to
assist in that regard. She owned her own guesthouse, Maisy’s Guesthouse,
and was a member of an.association of guesthouses in the area. In her
annual declaration of interests to the Department, Ms Masekoa declared her

interest in a guesthouse with the registered name ROWCO.

It is further established on the evidence that, following her discussion with Mr
Moikangoa, Ms'Masekoa caused the quotation for the accommodation of 80
artists to be presented to the FSACC’s subcommittee on accommodation for

acceptance and it was accepted.

On or about 15 September 2014, Ms Masekoa’s guesthouse presented
invoices for payment, but in October 2014 a payment dispute had arisen
between Ms Masekoa and her daughter Ms Ntakazo, who also owned a
guesthouse, Little Venice, which was a participant in Ms Masekoa'’s venture,

and this triggered an investigation by the Department.

As part of her modus operandi, Ms Masekoa collected quotations from all the
guesthouses in the area that wanted to participate in the venture, including
Little Venice, and compiled one quotation which was presented as if it
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FOR THE APPELLANT: P Masihleho

Of the State Atttorney, Bloemfontein
FOR THE FIRST RESPONDENT: WS Kuboni
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