IN THE LABOUR APPEAL COURT OF SOUTH AFRICA, JOHANNESBURG
Reportable
Case no: JA 56/21

In the matter between:

EKURHULENI METROPOLITAN MUNICIPALITY Appellant
And
ADV T L MABUSELA N.O First Respondent

SOUTH AFRICAN LOCAL.GOVERNMENT

BARGAINING COUNCIL Second Respondent
MANDLA MAGAGULA Third Respondent
Heard: 20 September 2022

Delivered: 13 October 2022

Coram: Waglay JP, Coppin JA et Kathree-Setiloane AJA

JUDGMENT

COPPIN JA
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This is an appeal against the whole order of Snider AJ dismissing the
application of the appellant (Metro) to review and set aside an arbitration
award made by the first respondent (arbitrator), acting under the auspices of
the second respondent (bargaining council), in favour of the third respondent
(Mr Magagula). The court a quo granted the Metro leave to appeal to this

court.

Mr Magagula, who was already employed by the Metro and at the time had
six years’ experience as superintendent in the Metro police, applied for the
position of Deputy Chief of the Police: Security Services at the appellant, in
response to an advertisement that stipulated, inter alia, that.interested
persons had to meet the following requirements: possess a relevant degree in
policing management; have leadership capability with proven capability in the
public sector and with at least eight years’ experience in-a Metropolitan Police
Department, of which four years had to be at senior management level. The

closing date for applications was 20.November 2015.

On 7 March 2016, Mr Magagula was shortlisted and interviewed by a
selection panel. According to the panel, he achieved a score of 23.6, while the
minimum threshold score was 24. He was ranked fourth in respect of the
candidates. Only the two highest scoring candidates, who scored 25.2 and 30,
respectively, were further considered. As part of the selection process, they
were further subjected to a COGTA competency assessment, but both of

them failed it.

As'a conseguence, Ms Manzana Mokoena, the Metro’s Head of Workforce
Capacity Management made a report recommending that the selection panel
reconvene to consider other candidates for further assessment, or close the
recruitment and selection process and start it afresh.

This recommendation was not acted upon. Instead, on 29 July 2016, the
Acting head of Human Resources of the Metro at the time, Adv. Yawa,
prepared a report on the matter which he submitted to the former Metro
manager, Mr Khaya Ngema, in which he recommended that the third highest

scoring candidate and Mr Magagula (being the fourth highest scoring
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because he never referred to it. But if he purported to do so, such exercise
would have been illegal.

Undoubtedly, the arbitrator was confronted with a legality issue. At the
arbitration, the appellant strongly maintained that the actions of Adv. Yawa
and of Mr Ngema, relating to the appointment of Mr Magagula, were ultra

vires, i.e. not within their power.

The arbitrator found it necessary to interpret paragraph 7.1.9 by essentially,
implying or reading into it that the power was delegated by the City Manager
to the Divisional Head, and that the City Manager himself;-as delegator, could
still exercise that power. The paragraph provides: “[ijn order to expedite the
filling of positions in exceptional circumstances, an alternative recruitment and
selection method/procedure may be determined by the Divisional Head:
Workforce Capacity Management”. There is no.reference to the City Manager
at all.

The arbitrator went on to conclude as follows: “In this case there was a
recommendation by the panel and the recommendation did not bring fruits: as
stated above in clause 7.1.9 the Divisional Head has been given the powers
to dispense with thewnormal recruitment policies. | have no doubt that the
divisional heads and the heads of departments have been given delegated
powers and according to me, it does not mean that the delegated powers
cannot be performed-by the delegator. In this case the delegator would be the
City-Manager himself, and that is the reason why even if the Divisional Head
has.made a recommendation, the appointment or rejection will still vest with
the City Manager’. In the absence of proof, these were essentially

conclusions or inferences drawn from the air.

The court a quo’s conclusion that the arbitrator's interpretation was a
reasonable interpretation of paragraph 7.1 is incorrect. It had no reasonable
and substantial basis and did not comply with the basic tenets required for
such an exercise. It not only ignored the express wording of the paragraph,
but also ignored the proper context of that paragraph within the policy and the

Systems Act, as well as the (relevant) provisions of that Act. There is no
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2. There is no costs order.”

P Coppin

Judge of the Labour Appeal.Court

Waglay JP and Kathree-Setiloane AJA concur in the judgmentof Coppin JA.
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