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Introduction AN

[1]

2]

\\‘ :
This appeal requires an answer to an important question wheﬁwer an\abérted
disciplinary process constitutes a disciplinary action short of dlsmlssal as
contemplated in s 186(2)(b) of the Labour Relations Act’66 of 1{995—¢RA) which
provides that:

‘Unfair labour practice means any unfalr act%r\omlssmn that arises between an

\\

employer and an employee involving— = "4
€ &
\'- ‘\ , i
W »

(b) the unfair éuspe\hsioh%f"' an employee or any other unfair
discipligé’f?%cﬁo:h short of dismissal in respect of an employee...’

/

The appeal is with Ieave 01} fhe\ Labour Court (per Ramdow AJ) against the whole
of its judgment and ordem’evrewmg and setting aside the arbitration award issued
by Commlssmnen Ingrld Dimo (third respondent), under the auspices of the
General APl:lbllCi— Bewrwce Sectoral Bargaining Council (GPSSBC/second
respondent) m‘terms of which the GPSSBC had found that it had no jurisdiction
tquonSIder the unfair labour practice dispute lodged by Mr Albertus Johannes

.
(Laubscher the first respondent.

\\\\“_/} f
‘The background
‘\\« -
L Y [3} » Mr Laubscher (the employee) was a Director: Diplomatic Immunities and Privileges
\; in the employ of the Department of International Relations and Co-operation, the

appellant (the department). He had approximately 30 years of service with the

department.
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On 6 September 2016 the department served the employee with notice to attend

a disciplinary hearing for misconduct allegedly committed when he was stationed , %

at the South African Permanent Mission of the United Nations (UN) in New York;
United States of America. The allegations were predicated on the apprpx?al of
payments of certain medical expenses for himself and other employeee The
department contended that, in so doing, the employee had contravened cIauSe 22
of the Financial Delegation of Authority Guideline read with s 45{c)’ of the Publlc
Finance Management Act'. Instead of holding a disciplinary hearmg, the parties
agreed that the dispute be disposed of through a prehdlsmls(sal arbltratlon as
envisaged in s 188A of the LRA.

On 26 September 2016, for purposes of easy ‘fecmtatlen of the pre-dismissal
hearing, the employee’s attorneys requested the department to agree to a pre-
dismissal arbitration conference and the ex/ghange of statements. A further request
was made on 5 October 2016 by his attofneys that the department provide further
particulars to the charges and documents © enable the employee to prepare and

answer to the allegatlonE The department did not adhere to the request. Its

repeated failure culmlnate“‘m the employee launching an application with the

GPSSBC to compel |t to furmshr\the requested documents. The GPSSBC did not
rule on the apphcatlon to \compel but scheduled the pre-dismissal arbitration for 25
November 2Q1£ owgver the hearing did not proceed due to the unavailability of
the arbltratqr N

On 14\I?eeember 2016 the employee filed an application with the Labour Court to
@mpel the GPSSBC to rule on his application to compel and to schedule the

arbtftratlon for the hearing. Further ancillary relief was also sought. On 19

pecember 2016 the employee’'s attorneys made a further request to the

‘department to provide further particulars for the purposes of the pre-dismissal

arbitration. Between 10 February 2017 and 21 February 2017 unsuccessful

T Act 1 of 1999.
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attempts were made by the parties to hold a pre-dismissal arbitration conference

and to resolve the matter.

On 20 March 2017 the employee sought to amend the notice of motion filed in thé
Labour Court application of 14 December 2016 in order to introduce two addjﬁbnal‘z
prayers: a declaratory order that the disciplinary hearing msﬂtutedt by the
department was invalid and an order interdicting the department from proceleng‘

4 L,:’

with the enquiry. V. ;;;N A

~. "

On 28 March 2017 the department withdrew all discipiiﬁé\“rfw;‘\hargé‘s levelled
against the employee. This lies at the heart of this appeal Smc@ ithe department
did not tender the employee’s costs in respect of the applicatlon to compel that
was pending before Labour Court, the employee‘ﬁroceeded with that application
on an unopposed basis on 6 June 201/g and ebtamed “the declaratory and the
interdictory relief sought. However, heWas deprlved of his costs. The order made
was academic as the charges Ievelled\agamst the employee had already been

’. "

withdrawn.

A \\\

The withdrawal of the cha%‘ggg ,a*gy)ainét\ the employee prompted him to file an unfair
labour practice dispufé@vith fhéxGPSSBC in terms of s 186(2)(b) contending that
he was subjected to a dnsmpllnary hearing short of dismissal. In a statement of
case he filed wﬁ;\‘the GPSSBC, concerning his alleged unfair labour practice claim,

the employee\qéfialred -the above background and sought compensation premised
on thé\follo(/viﬁr\)g:\%‘»*

A ?“‘” ~ T -
ke 22 1 Laubscher is a senior employee of DIRCO and has been employed for a

‘i:\ jf period of 35 (thirty-five) years with an unblemished disciplinary record and

is a mere 30 (thirty) months away from retirement;

22.2 DIRCO ‘s conduct has violated Laubscher’s constitutionally protected right

to fair labour practices;
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22.3 Laubscher's dignity has been impaired in the eyes of his peers and
subordinates and has suffered humiliation as a result by having been

subjected to disciplinary action short of dismissal;

22.4 Laubscher has had to expend a substantial amount of money in o;déf»to_
defend himself against [the] charges that have no merit, as cIe@ﬂY .seen
from the fact that DIRCO withdrew all charges against him.” \

The department filed a statement of response in which it raised séverél'-\b"r limfﬁery
points and replied to each of the allegations traversed in the employee s statement
of case. In respect of the merits, it denied that the charges were W|thout substance
and averred that they were withdrawn bona fide upon %ece_l’p;tﬁ, of legal advice
because the department had been inconsistent:in the application of discipline.
Furthermore, it stated that had the charges be@n-xpureued,a{i’]e sanction of dismissal
would have been merited.

&7 a4

The proceedings before GPSSBC in respect of h’e ell eged unfair labour practice claim

[11]

w’v

The resolution of the emplcargfeg,l SN alleged unfair labour practice dispute through
conciliation before the GPS@BC was unsuccessful. At the ensuing arbitration, the
commissioner upheld the departments preliminary points. The commissioner
approached the dlspute on the bases that the Labour Court had not awarded the
employee hlS costs and consequently he was seeking an award of costs from the
GPSSBC!: She reas"‘ﬁn’ed that: “[tlhe Labour Court considered all factors and did
not award reﬁef f@r costs in favour of the applicant [the employee]’. She held a

jiegv?:it{a;\tithe’e'mployee might have been forum shopping and concluded that the
matter was res judicata. Insofar as there had been no sanction imposed, because
'th\e‘tmﬂigéiplinary enquiry had been aborted, she found that the employee's
disciplinary action fell outside the ambit of s 186(2)(b). She accepted that the
‘employee’s dispute amounted to no more than malicious prosecution which the
GPSSBC lacked jurisdiction to hear.



The review before the Labour Court

[12]

Dissatisfied with the ruling made by the GPSSBC, the employee filed a review
application with the Labour Court contending that the commissioner had committeﬁf”‘
a gross irregularity in the conduct of the proceedings insofar as she ruled( oft the.
merits without oral evidence and had not properly or at all consid“gxéd‘ the
A N
documents presented to her. He further argued that the commissioner failed to
comprehend that the proceedings that were pending before the La\béfur Eféurt
concerned a different course of action, namely the fallure to award costs to the
employee, as opposed to unfair labour practice that was beTore her for

determination.

The judgment of the Labour Court on review

(13]

[14)

v%:
The Labour Court held that the phrase ‘,‘drSCIp\hnéry actlon short of dismissal” had

always been obfuscated with a dlsc1p||nar§ sanctlon short of dismissal such as
“suspension without pay, final wrltten warnlng/repnmands caution and discharge,
fines all being sanctions short: of an émployee being formally dismissed”. The court
was of the view that bec@@se the department had instituted disciplinary action
against the employee,;\m. t_tﬂne To\r;m of the agreed s 188A pre-dismissal arbitration,
and later withdrew the charges, the disciplinary step it took fell within the ambit of
S 186(2)(b) “Th Judge\‘ a quo went on to state that the Labour Court was
establlshe\d as a court of law and equity with jurisdiction as defined in terms of s
157 of the LRA. He held a view that the employee enjoyed a constitutional right to
falrﬂabour practice and that the courts had “to define and/or expand on these

” \i

rlghts

o v y,‘
- =

The Labour Court held that both parties had been legally represented and incurred
costs in respect of the withdrawn enquiry. It found that had the enquiry proceeded
to finality and the employee succeeded, he would have been entitled to his costs.
It further held that the employee suffered reputational damage when the pre-
dismissal arbitration and the ancillary application brought before the Labour Court
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[16]

[17]

to compel the employer to furnish further particulars were stalled for a period of a

year.

Without the benefit of having heard oral evidence, the Labour Court stated?:

“The withdrawal of the charges confirmed that the same lacked merlt ang\may
have been frivolous or vexatious or even malicious. There was. a co\nader‘able
delay from the date of finalization of the investigation and the taklng of the
disciplinary action. The applicant claimed [that] the,j,aﬂegat\lons Jfmade were
baseless and lacked merit. There were inconsistencié‘is\ in the‘i‘"‘?pplication of the
disciplinary code and it may have bordered on malicious;progecution. It is quite
clear that the Applicant suffered patrimonial {oss occasioned by the delay in the
finalisation of the disciplinary enquiry and mcurTed Jégal costs in the GPSSBC
before the same was withdrawn. Any Iega{ costsare1at|ng to the institution of the
action in this court under case Numbe‘rv$J2906/16 is excluded from any

compensation awarded hereir.”

The court had regard to the/fact\that the employee had some 30 months left before
his retirement and found thabhe had “suffered a great degree of humiliation, loss
of dignity and reputatlanal damage all at the tail end of his career...he was put

through an ordeal wh/ch was uncalled for’s.

The court c\egciudedkthat the GPSSBC was incorrect in ruling that it had no
Junsdlctlon to d\eal with the employee’s unfair labour practice claim. The court
reasorLed that it was in as good a position to dispose of the dispute as the
commlsswner and on that basis, it awarded the employee R498 738
,gc;mpe‘rfsatlon, equivalent to his 6 months’ salary. Costs were awarded in respect
of both the aborted pre-dismissal arbitration proceedings on Scale D of the
~Magistrates’ court tariff, which included counsel’s fees, and the costs of the review

application.

2 Laubscher v General Public Service Sectoral Bargaining Council (GPSSBC) and Others [2020] 10 BLLR
1053 (LC) at para 53.
3 Ibid at para 57.



The issues on appeal arising for determination

[18]

The issue central to the appeal is whether the Labour Court correctly determmed
that the GPSSBC was endowed with jurisdiction to determine the unfam Iabour
practice dispute lodged by the employee. The crux of that enqurry, and a baS|s
upon which leave to appeal was granted, is a consideration of the questlon whether
an aborted disciplinary process constitutes a disciplinary actr:on short of dismissal
as contemplated in s 186(2)(b) of the LRA and therefore ‘an act or, omission which
would qualify as an unfair labour practice within the meanln\g ‘of the Act. Insofar as
the Labour Court found that there had been an unfair labour practice against the

employee, it should also be considered vghether it was competent for it to
Y / ~

adjudicate that dispute. ’ 2\

AP,

The discussion AN

[19]

{201

/f\\
Before us, the issues had »crysfallsed into the question whether the Labour Court
was correct in concludrng that an aborted disciplinary process constitutes a
disciplinary action shoﬁt of drsm\issal within the meaning of s 186(2)(b) of the LRA.
If it was correct*m SO ho‘ldlng, it follows that the matter would have to be remitted
to the GPSSBCAo determlne the question of fairness of the labour practice and
prowde approprl?%e rellef in the event the bargaining council finds unfairness in the
treatment accorded to the employee. If the opposite is so, that would be the end

6f the rqatter
\'\ o
tn the-context of s 23(1) of the Constitution,* the Constitutional Court in National

Education Health & Allied Workers Union v University of Cape Town & others®
held:

‘The concept of fair labour practice must be given content by the legislature and
thereafter left to gather meaning, in the first instance, from the decisions of the

4 The Constitution of Republic of South Africa Act 108 of 1996.
52003 (3) SA 1 (CC); 2003 (2) BCLR 154 (CC); (2003) 24 ILJ 95 (CC) para 34.



specialist tribunals including the LAC and the Labour Court. These courts and
tribunals are responsible for overseeing the interpretation and application of the.j"
LRA, a statute which was enacted to give effect to section 23(1). In giving content
to this concept the courts and tribunals will have to seek guidance from do/mestic
and international experience. Domestic experience is reflected both in the equlty-
based jurisprudence generated by the unfair labour practice prows:en of the\‘} 956'
LRA as well as the codification of unfair labour practice in the LRA, lnte\gqqtlonal
experience is reflected in the Conventions and Recommendations of the
International Labour Organisation. Of course, ot”her compar’able foreign
instruments such as the European Social Charter 19&1 as reylsed may provide

guidance.’

[21] The Labour Relations Amendment Act® Féngpved the residual unfair labour
practices that were previously codified in Parl; B oT‘Schedule 7 of the LRA and
placed them in the amended Chapter 8 of the /L , which previously catered for
unfair dismissals only. The Explaﬁ1atory Memorandum7 prepared by the Ministerial
Legal Task Team in January 1995d0es not provide an explanation on what would
constitute a disciplinary action short of dismissal. In SA Police Union & another v
National Commissioner“-ofsth_\e\ SA Police Service & another,® the Labour Court

noted that:

/ *v
‘The“<1995 Ieglslatlon particularly in its amended form after 2002, dramatically
reducgd ih\e scope of the unfair labour practice jurisdiction by codifying the concept
_ins 186(2) ‘Vof the LRA, restricting its application to unfair conduct related to the
o \:-Erbvis'ibh of benefits, promotion, demotion, probation, training, suspension,
‘f_\\ drsmpllnary action short of dismissal, contractual rights to re-engagement and the

Rt

“detrimental treatment of whistle-blowers.’

], Section 3 of the LRA requires that any person applying the Act must interpret its
provisions - (a) to give effect to its primary objects; (b) in compliance with the

Constitution; and (c) in compliance with the public international law obligations of

6 Act 12 of 2002.
7 (1995) 16 ILJ 278.
8 (2005) 26 ILJ 2403 (LC) para 77.
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[24]
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the Republic. Section 203(3) provides that: “[ajny person interpreting or applying

this Act must take into account any relevant code of good practice”.

Over the years our Labour Courts have understood the reference to any other
unfair disciplinary action short of dismissal” in s 186(2)(b) to include dlscblmary
action in the form of verbal and written warnings or any action lntended to correct;
the employee’s conduct as opposed to dismissal which is a penalty,of‘the last

resort.®

The views expressed by the Labour Court in Spec}é(\.lp\_/_e"{s’tigation Unit v
Commission for Conciliation Mediation and arbitration and Others'® (SIU) are
persuasive. The facts in SIU are distinguishabl;ef[gm\theﬁresent. There, the crisp
issue before the commissioner was whethek@ﬁé*féiiiure to institute disciplinary
proceedings following upon a complalnt and |n\7est|gat|ons against an employee
constituted an unfair labour practlce as E:ontemplated in s 186(2) of the LRA. It was
held that the mere fact that an emproyee is aggrieved by the lodging of a complaint
or the institution of some form of lnvestlgatlon against him or her cannot be
construed as discipliné;ﬁy;\e%tie~r13\ [et alone one that is short of being a dismissal.
Insofar as there had beeﬁ' no disciplinary action, the commissioner had no
jurisdiction over the matter The Labour Court further found in that matter that
alternative« reh1ed1es ‘had been available to the employee, including lodging a

grlevarace or approachlng the court for relief. The employee was not entitled to

{25] 1n ‘the present case, the Labour Court attempted to distinguish between what it

,\ AP

L

£
\l .';,»’
LIS

termed disciplinary ‘action’ and a disciplinary ‘sanction’ in order to justify a
construction that the aborted pre-dismissal process constituted disciplinary ‘action’

® See: Kock v Commission for Conciliation, Mediation & Arbitration & others (2019) 40 ILJ 1625 (LC) para
39; National Union of Commercial Catering & Allied Workers v Commission for Conciliation, Mediation &
Arbitration, Western Cape & another (1999) 20 ILJ 624 (LC) para 21.

1% Unreported judgement under case no: JR509/2014 delivered on 21 April 2017paras 15 - 16.
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short of dismissal. This amounts to a strained interpretation of the statutory provision
if regard is had to Schedule 8 item 3 of the LRA which the Labour Court referred to.
in its judgment but had not properly paid attention to its wording.

Schedule 8 item 3 bears the heading: “Disciplinary measures short of dismissar’.
The word ‘measures’ when used as a noun means “a plan or course o‘ﬁ‘@c\:tion' taken
to achieve a particular purpose.”'! Item 3 enjoins all employers to"é'dopt*d‘igdpii/ﬁary
rules that establish the standard of conduct required of thelr employees The form
and content of the disciplinary rules vary according to the size and nature of the
employer's business. In general, a larger business WI|| requwe a more formal
approach to discipline.'? The Code goes on to state that our courts have endorsed
the concept of corrective or progressive dlecrphne The purpose of discipline is
recognised as a means by which empJoyees are ‘able to know and understand
what standards are required of them. Efforts should be made to correct employees'
behaviour through a system /of graduated disciplinary measures such as
counselling and warnlngs 13 Schedule 8 item 3(3) then puts the import of the
phrase “disciplinary action ehqrt_of dismissal” in s 186(2)(b) beyond doubt. It states:

‘(3) Formal procé‘c‘}_@?ﬁéﬁgﬂbt have to be invoked every time a rule is broken or a
standard-is not met: Informal advice and correction is the best and most effective
way for ap'emplqyef to deal with minor violations of work discipline. Repeated
miecpne‘ug:t will warrant warnings, which themselves may be graded according to
degreés of severity. More serious infringements or repeated misconduct may call

-

y P Jora final warning, or other action short of dismissal. Dismissal should be reserved
¢ N \

»_ for cases of serious misconduct or repeated offences. (my emphasis)

N4
The phrase “short of dismissal” in s 186(2)(b) is linked to the “disciplinary action”.
On the plain reading of the phrase “short of dismissal” in s 186(2)(b), conjunctively
with item 3 of the code of good practise, it refers to a sanction less severe than

dismissal. It means therefore that the employee would have been subjected to

" Oxford Languages, Oxford University Press, languages.oup.com.
2 Schedule 8 Item 3(1).
3 Ibid Item 3(2).
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discipline resulting in a sanction other than dismissal. A disciplinary enquiry which

.v;*r

had not commenced or has been abandoned without the imposition of 4
disciplinary penalty on an employee cannot be equated to a disciplinary.4ction
short of dismissal as contemplated in s 186(2)(b) of the LRA. It foIIowé'-"‘\that;fthe
unfair labour practice as set out in s 186(2)(b) does not embrace the éﬁeQute W}hlch
the employee had referred to the GPSSBC for resolution. The Labour:Court-éfred
in finding differently.

In any event, the s 188A pre-dismissal arbitration process, whlch as counsel for
the employee correctly submits, is a d|SC|pI|nary action subject Toa regulated and
agreed to process, because it is conducted with 'the employee s consent. |t is
therefore inconceivable that an employee would a\gree fo that process and upon
its withdrawal, claim that he had been subjected :Sto a disciplinary process short of

A

dismissal. Py
< I

[29] The LRA delineates matters- which\are subject to the jurisdiction of the Labour

[30]

Court.’s The Labour Court does not have jurisdiction to adjudicate an unresolved
dispute if the dispute ls%nete be resolved through arbitration. Section 191(5)(a)(iv)
of the LRA states that® ﬁ‘é a\r;\ unfair labour practice remains unresolved after
conciliation, the CC‘MA or the bargaining council must arbitrate the dispute. The fact
that the Labgur Court is a court of equity, does not in any sense supplement the
Jurlsdlctlon of the court. The Labour Court and this Court are superior courts of law
reﬁfured to\app’lAy the law with due regard to considerations of fairness and the rules

of\natural justlce 16
\Q‘“

In Member of the Executive Council for Education, North West Provincial

_~Government v Gradwell,"” this Court said:

4 Section 188A(1) of the LRA.

15 See s 157 read with 158 of the Labour Relations Act 66 of 1995 (LRA).

'8 See: 3M SA (Pty) Ltd v SA Commercial Catering & Allied Workers Union & others (2001) 22 ILJ 1092
(LAC) para 17.

17(2012) 33 ILJ 2033 (LAC) para 46.
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‘Disputes concerning alleged unfair labour practices must be referred to the CCMA
or a bargaining council for conciliation and arbitration in accordance with the
mandatory provisions of section 191(1) of the LRA. The respondent in this case
instead sought a declaratory order from the Labour Court in terms of sectigfr;f
168(1)(a)(iv) of the LRA to the effect that the suspension was unfair, unla\{v,fti/t an‘;d
unconstitutional. A declaratory order will normally be regarded as inagpto~gfiate
where the applicant has access to alternative remedies, such as those eﬁré;ilgbte
under the unfair labour practice jurisdiction. A final declaratioh,o;f 'uglév@lnees on
the grounds of unfairness will rarely be easy or prudent in motion procegdings. The
determination of the unfairness of a suspension will usuat[y ‘beé better accomplished
in arbitration proceedings, except perhaps in extraordmary or epmpellmgly urgent
circumstances. When the suspension carries with it a reasenable apprehension of
irreparable harm, then, more often than not the appropriate remedy for an
applicant will be to seek an order grantmgxurgent interim relief pending the

outcome of the unfair labour practlce/ proceedmgsw

The Labour Court, as already aIIuded to, feund that the GPSSBC had jurisdiction to
determine the employee’s alleged u/nfaw lgbour practice dispute. Albeit it was
incorrect in so holding, thls s where\ts enquiry ought to have ended. The Labour
Court was not required to determlne whether the department had committed an
unfair labour practice agaﬁnst the employee, without the benefit of the evidence,
when the employee had sought remittal of the matter to the GPSSBC if it were found
that the GPS\S\BC.hadr the reqU|S|te jurisdiction.

As stated éb\ove the unfair labour practice as set out in s 186(2)(b) does not
embrace the/ dlspute which the employee had referred to the GPSSBC for
‘resolutlen. The commissioner misdirected herself in the assessment of the issues
pl"éc’edbefore her. Yet, her conclusion that the GPSSBC lacked jurisdiction cannot
h‘e.vfaulted. Regard being had to all the facts and circumstances of this case, as
‘well as the requirements of law and fairness, a costs order does not appear to be
justified, both in respect of this appeal and the hearing in the Labour Court.

| make the following order:



14

Order
1. The appeal is upheld.

2. The order of the Labour Court is set aside and in its place is substituted-the
following:

“The review application is dismissed with no order as to costs”.
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