IN THE LABOUR APPEAL COURT OF SOUTH AFRICA, JOHANNESBURG

In the matter between:

AIR LIQUIDE (PTY) LTD

and

NKGOENG N N.O (ARBITRATOR)

THE NATIONAL BARGAINING COUNCIL

FOR THE CHEMICAL INDUSTRY

MDLULI JAN BRITS

Heard: 03 March 2022

Delivered: 22 March 2022

Coram: Coppin JA, Tokota et Phatudi AJJA
JUDGMENT

TOKOTA AJA

Introduction

Reportable

Case no: JA 8/21

Appellant

First Respondent

Second respondent

Third Respondent

[1] The appellant is a company that supplies cylinder gasses and its principal

place of business is situated at Alberton.However, it has, as one of its

branches, a gas depot at eMalahleni situated at Eskom Kusile power station

(“the depot”). The third respondent was one of its employees stationed there.

He was dismissed on 28 June 2016. He referred a dispute of unfair dismissal
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[10]

[11]

[12]

[13]

[14]

The arbitrator found that the witnesses for the appellant were not credible
witnesses. But, he found that Mdluli’s evidence was credible and reliable.
Mdluli was adamant throughout that he was present at work on the 7™ of June
2016. He produced a printout from the canteen as evidence that he had
clocked at the canteen at lunch time. Further, he stated that he signed the
attendance register on the following day as it was kept in the car of Mashia on
7 June 2016.

According to Mdluli, on 13 June 2016, Kazim called him saying-he wanted to
see him in his office at his branch in Witbank. He could not make it on that day
because there were no taxis. On 14 June 2016,he was given:a.document,
presumably notice of disciplinary hearing, informing him to appear at a
disciplinary enquiry scheduled for the 17" of June 2016. As far as he was
concerned, the insubordination charge related to .disobedience of the
instructions of 13 June 2016.

The arbitrator found, as correct, Mdluli’s version that it was the unit’s practice
to sign the attendance register the following day. He found that Mdluli was
present at work on the day in question. He relied, inter alia, on a printout,
purportedly from the canteen, which he described as “authentic” even though
he is not a “specialist”’. He found that in the absence of evidence that Mdluli
was not at the canteen he accepted that Mdluli was at work on that day. He
found that the witnesses of the employer were not ‘convincing and

corroborative of each other’s testimony’.

The. Labour Court dismissed the review application. From the judgment, it
appears that the Learned Judge accepted the printout, allegedly from the
canteen, as proof that Mdluli was present at work. The Labour Court held that
as the parties did not lead evidence on the veracity of the canteen printout the
arbitrator was correct to hold that Mdluli was at work on the day in question.’

Although the arbitrator and the Labour Court held that the evidence of the
printout was proof of Mdluli’s presence at work, Mdluli conceded under cross-
examination that the depot was so small that if he was at work on that

day,there was no way he could not have been seen. The printout relied on by
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3.1.

3.2

3.3

There is no order in respect of the costs of the appeal.

The order of the Labour Court is set aside and the following order is

substituted for it:

“The review application succeeds and the award is reviewed and set

aside;

It is declared that the dismissal of the third respondent was

procedurally and substantively fair.

There is no order as to costs.”

B R Tokota

Acting Judge of Labour Appeal Court

Coppin JA and Phatudi AJA concurrediin the judgment

APPEARANCES

FOR THE APPELLANT Mr S Snyman

Instructed by Snyman Attorneys

FOR THE FIRST RESPONDENT No appearance





