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terms of which: “1. Employees must clock in when coming on duty; 2.
Employees must clock out for lunch and then clocked in again when they
return to work; and 3. Employees must clock out when they leave the
premises.” In terms of the instructions employees who leave the premises

without clocking out will face disciplinary action.

In terms of the appellant’s disciplinary code class 1 offences are considered
“very serious”. Item 22 of the code states the following under the heading
“Fraudulent Timekeeping”: “Clocking in for someone else, having someone
clock in for you”, and more relevant for this case, “clocking without actually

working”.

The thirty respondent employees were found guilty of the:said charge at the
disciplinary hearing and were dismissed by the appellant. As a consequence,
the third respondent union, on behalf of the.employees, referred an unfair
dismissal dispute to the second respondent (i.e. the bargaining council). After
conciliation failed the matter was referred to. arbitration, where the arbitrator
presided under the auspices of the second respondent. At the arbitration
evidence was led on behalf of both the appellant and the employees, but the

basic, relevant facts were otherwise not in contention.

In the award the arbitrator, having evaluated the evidence and argument,
found that the respondent employees’ dismissals were procedurally fair, but
substantively unfairand directed that the appellant reinstate each of them on
terms and conditions that were no less favourable than those which applied
before their dismissal, and effectively from 1 April 2015. Significantly, the
reinstatement was not made retrospective (i.e. to the date of the dismissals)

and-the payment of back pay was not ordered.

In the review application, which is the subject of this appeal, the appellant
sought to review and set aside the arbitrator’s award contending, mainly, that
the arbitrator erred in concluding that the dismissals of the employees were
not substantively fair. The appellant further, essentially, contended that the
charge of misconduct (fraudulent clocking) had been proved and that the

sanction of dismissal was fair since the misconduct was a class 1 form of
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MG Phatudi

Acting Judge of the Labour Appeal Court

Copping JA and Tokota AJA concur in the judgement of Phatudi AJA

APPEARANCES:
FOR THE APPELLANT: Adv R Grundlingh

Instructed by Joubert & May. Attorneys, Tzaneen
FOR THE RESPONDENT: Adv Dobble

Instructed by Cheadle, Thompson& Haysom

Johannesburg





