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DIAMOND A J:

[1] The Applicant issued a summons against the réspondent to determine compensation

for a piece of land e){propriated b‘y thé relevant authority.’
[2] A full trial ensued, and this court gave judgment on 19 January 2024.

[3] The judgment of the court entailed the following: the_éourt detern%ivr‘.\‘ed ,thaf SANRAL |
shall pay an amount of R 933 509-52. The Plaintiff initially Ciéimed ahd amount of R
15 484 382.00, and in amendment of pleadings, eyentual!‘y'incréased this amount. It
is therefore clear that this‘ court valued the Propefty at an amo'unt substantially Iesé

than what was claimed by the Plaintiff. _Rega;ding- (;osts, the court ruled that it was
justified to deviatev from the formul_a presc'rib'edr'in section 15(2) of the Expropriation
Act, and awarded costs in favour of the Plaintiff, a substantial pbrtion of which was on

a scale as between attorney and client.

. [4] NAD applies for leave to appeal against the determination of the cdmpensation'

amount and SANRAL applies for leave to appeal against the costs-order.

[5] This court opines.that it is justified to grant leave to appeal to both NAD and SANRAL
~in this application.

e

1 This judgment will refer to the Applicant in this applibation (the Plaintiff )in the trial as NAD,
and do the respondent in this application, the( first respondent) in the trial, as SANRAL.
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[6] The considerations to be taken int(’)‘ac'counf, in an application for Iea\ie to appeal, are

prescribed by section 17. Section 17(1) stipulates as follows:
“17 Leave to appeal

| (1) Leave to appeal may only be given where the judge or judges concerned are

of the opinion that- (a)
(i) the appeal would havé a reasonablé prospect of success; 'o‘r.

. (i) there is some other compelling reason why the appeal should be heard,

including conﬂicting judgments on the matter under consideration.

[7]' In the initial notice of the application for leave to appeal, NAD raised iis applicstion for
Iéave to appeal on several aSpects of the ju'dgement, in'which, in the submission of
NAD, the court erred with ‘regard' to, for instance, factual evidencé and the inferences
ihat the court draws from factual evidence. To name b'u.t one such instance, NAD
submi'is that the court erred in that it when the final award was made, completely
ignored the calsulaiibns’made by its valuation exbert, Mr Parfitt. NAD is indeed correct
that the copr’t,did ,ignoie the calculations of Mr Parfitt, but substantial reasons were .
given for‘:th»ét',' eind this courtr is not satisfied that another court will come to a differént
_(‘;onclusion'..r This submission of NAD, as well as sevéral others, revolve around the
‘reqqir.ements outlined in section 17(1 )a)(i) of the Act. In view of what is stated further

~in this judgement, { do not elaborate on any of these aspects.




" [8] Section 17 (1)(a)(ii) deals with the second ground for leave to appeal and that is. that -

there is some other compelling reason why an appeal should be heard.

[9] As was described in the judgment, the court was confronted with a situation in which
a valuation had to be made of an awkward expropriation in very peculiar

circumstances.

|
A

[10] The court had to approach the entire question on a clear basis, ihat is the
application of the Expropriation Act, the Sanral Act, within the cbntext of section 25

_ of the Constitution.
" [11] InDu Toitv Minister of Transport? Langa ACJ stated the following:

“The quest/on of the relattonsh:p between section 12 of the Expropr/at:on Act and

section 25(3) of the Constitution should in my view, stand over for another day.”

[12] This court had to arrive at some con’dusion as the basis on which it would approach
the relationship betWeen the Expropriation Act and Section 25 (3) of the

Constitution.

. [13] This, the court did in Paragraphs 18 — 48 of its judgment. Amohg’st others, this
court stated that it is duty-bound to arrive at a determination of the market value of

' the exproprlated portion of the property, on a Iegal ba3|s and not by exercising any

2 2005 (11) BCLR 1053 (CC), Par 89.
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: discrgtion, But the court also opined that the other factors mentioned in section 25

(3) entail exercising a judicial discretion.>

. [14] There are several further cohéiderations that point to the fact thét leave to appeal
should be granted to NAD. Amongst others, NAD stated during argument for leave
to appeal that the entire concept of “actual financial losé" and the method applied
by this court in the judgment has not‘previpusly been applied in any other co‘u‘rt.: For
this reason, so NAD submits, that the judgment involves a question:of law that is of.
crucial importance in expropriation matters and for that reasop.'it is appropriafe thaj
the Supreme Court of Appeal should have the opportu}nity‘ t-o’,.exp're'ss itself on this

issue. | agree with the contention of NAD. -

t15] SANRAL applies for leave tp appeal against the order for costs granted against
SANRAL. As was stated in fh‘e judgment, the court deviated from the formula
p‘reSCribed for a costs order in-lSection 15(2) of the Expropriation ‘Acf, for the
reasons set out in the judgment. Also, as far as can be established, the Supreme
Court of Appeal hés thus far never éﬁthoritatively expressed itself on this.issue. The

Supreme Court of Appeal should have the opportunity to do so.

[16] Leave to appeal should consequently be granted to Sanral, with regard to the

order for costs.

o,

o "'_""This court consequently makes the following order:

3INAD amongst others, stated in its application for leave to appeal that the court erred in this regard.




6

(a) Leave to appeal is granted to both the Applicant, to the Supreme Court of

Appeal.

(b) Leave to cross appeal with regard to the order of costs, is granted to the

Respondent, to the Supreme Court of Apbeal.

(c) The costs of this application are to be costs in the appeal.

DIAMOND AJ
Acting Judge of the High Court

Limpopo Division, Polokwane
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