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Delivered: This judgment was handed down electronically by circulation to the 

parties’ legal representatives by email. The date and time for hand-down is 

deemed to be 10:00 on 4 July 2024. 

__________________________________________________________________ 

                                                       
Judgment 

 

 
Phahlamohlaka AJ 
 
[1] The applicant launched an application for an order in the following 

terms: 

 

1. That the first to fifth respondents be ordered to disclose the details 

of the account opened in the name of the Makhalini Womlambo 

Communal Property Association with a registered financial 

institution together with a true and proper statement of account 

together with substanting documents reflecting the correct income, 

expenditure, assets and liabilities of the aforementioned account. 

 

2. That from the first to fifth respondents be interdicted and restrained 

from intimidating and/or threatening current and/or prospective 

clients of the Makhalini Womlambo Communal Property 

Association including but not limited to Mr Jaap Botha of 

Onverwacht Boerdery. 

 

3. That from the first to fifth respondents be interdicted and restrained 

from inviting non-CPA members to meetings organised by and for 

members of the Makhalini Womlambo Communal Property 

Association by its current committee members. 

 

4. That from the first to fifth respondents be interdicted and restrained 

from unlawful and unauthorised communication through attorneys 

or otherwise as if they are still authorized members of the 

Makhalini Womlambo Communal Property Association executive 

committee. 

 

5. That from the first to fifth respondents be ordered to pay costs of 

this application. 
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[2] The application is opposed. In the opposing affidavit the first to third 

respondents raised two points in limine. At the commencement of the 

application the parties informed me that I must first deal with the points 

of law raised by the first and third respondents. 

 

[3] The first point in limine relates to the applicant’s failure to exhaust 

internal remedies before the launching of this application. The 

respondents contend that the applicant’s constitution regulates the 

relationship between the members of the applicant and must, therefore, 

be adhered to by all the members of the applicant with no exception. To 

this end, the respondents rely to paragraph 25.1 of the said constitution 

which provides that “in the event of any disputes between the members  

the disputes may, at the request of any party to the dispute, be referred 

to the disciplinary committee (which shall constitute of elders” who shall 

later hear all parties to the dispute and to take into account the principles 

and provisions of the Constitution of the Republic of South Africa. Should 

all parties agree thereto in writing, the decision of the Disciplinary 

Committee shall be final and binding on all parties with regards to the 

disputes.”  

 

[4] Paragraph 25.1 of the applicant’s constitution is not peremptory. It is 

optional for any party to a dispute to refer the dispute to a dispute 

resolution mechanism in terms of the applicant’s constitution. It is very 

clear in that it provides that any party to a dispute may refer the dispute 

to the elders who will deal with that dispute. 

 

[5] Additionally, the respondents rely on paragraph 25.2 of the 

applicant’s constitution which provides that “in order to facilitate the 

resolution of disputes and avoid unnecessary litigation, the Director 

General of the Department of Land Affairs may on his own accord at the 

request of the association or any member thereof, appoint a conciliator 

acceptable to the parties to a dispute to assist in resolving a dispute 

between members and committee provided that if the parties to the 

dispute do not agree on the person appointed the Director General may 

appoint a person who in his/her opinion has adequate experience or 
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knowledge in conciliating disputes according to sections 10(2) and (3) 

and (4) of the Communal Property Association ct, 28 of 1996.” 

 

[6] The respondents argued that the applicant also failed to avoid the 

unnecessary litigation in that it ignored this remedy in terms of paragraph 

25.2 of the applicant’s constitution. The respondents contended that 

instead of approaching the Director General, the applicant approached 

junior officials who could not assist in the resolution of the dispute. 

   

[7] Thirdly, the respondents will rely on paragraph 25.3 of the applicants 

constitution which provides that “should it not be possible to appoint a 

conciliator or obtain the services of a conciliator or convene a meeting 

upon which such conciliator must be appointed or the conciliator cannot 

proceed for whatever reason, the Director general may, in addition to the 

dispute resolution mechanism available in terms of the law, at his owner 

accord assist in the solving any issues for the purpose to resolve such 

dispute.” 

 

[8] As alluded to earlier, the subsections the respondents rely on, give 

any party to a dispute an option of resorting to the dispute resolution 

mechanism as provided for in the constitution of the applicant. In my 

view, it does not preclude any party to a dispute from approaching the 

courts of law.  

 

[9] The parties are ad idem that the applicant approached the office of 

the Director General. However, the respondents complain that junior 

officials in the office of the director general dealt with the dispute. These 

complaints, in my view, are unfounded and lack merit as the director 

general's office is an office staffed with members or officials of that 

office. 

 

[10] In my view, this point of law is without merit and therefore stands to 

fail.  

 

[11] The second point in limine raised by the first and third respondents 

is that this court lacks jurisdiction. The respondents rely on paragraph 

25.11 of the applicant's constitution which reads as follows “nothing here 
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Judgment reserved on: 28 March 2024 

Judgment delivered on: 4 July 2024 

 

For the Applicant: Adv Sibiya  

Instructed by: Paul Du Plessis Attorneys 

Email: miso@pduplessislaw.co.za  

           theuns@strohcoetzee.com  

For the respondents: Adv Mpe  

Instructed by: JB Masombuka Attorneys 

Email: info@jmmasombukanpatners.co.za  

 

 

 

 




