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Introduction 
 
[1 ]  The Fi rs t  Appl i cant  is  Susan Ann Lund,  an adul t  female  

( " the Fi rs t  Appl icant " )  and Mark John Baard,  an adul t  male,  

is  the Second Appl icant  ( " the Second Appl icant " ) .  For  ease 

of  re ference the Fi rs t  appl i cant  and the Second appl i cant  

wi l l  be referred  to  throughout  th is  judgment  as " the  

Appl icants"  un less i t  is  necessary to  speci f ica l l y  re fer  to  an  

appl i cant  in  h is  or  her  ind iv idual  capaci ty.  The Fi rs t  

Respondent  i s  the Communi ty  Schemes Ombud Serv ice 

( "CSOS") ,  a  s tatu tory body establ i shed in  terms of  sect ion 3 

of  the Communi ty  Schemes Ombud Serv ices Act 1 ( " the  

CSOS Act" )  and the Second Respondent  is  Andre Andreas,  

an adul t  male adjudicator  o f  CSOS ( " the  

adjudicator" ) .Fina l ly,  the Thi rd Respondent  i s  the Body 

Corporate Devon P lace ( " the BC" )  establ i shed in  terms of  

the Sect ional  Ti t les  Act 2 ( " the STA")  which is  governed by  

the STA and the Sect ional  Ti t les Schemes Management  Act 3 

( " the STSMA") .  

 

[2 ]  The Appl icants are jo in t  owners  of  a  res ident ia l  

sect ional  t i t le  un i t ,  be ing Sect ion  3[…] D[…] P[…] ,  R[…],  

a lso known as Un i t  6 […],  D[…] P[…],  R[…] ( " the un i t " ) .  The 

uni t  i s  par t  o f  the Sect ional  Ti t le  Scheme ( " the scheme”)  

establ ished in  te rms of  the STA,  governed by the STA and 

STSMA. Most  important ly,  i t  i s  the scheme managed and run 

by the BC.  

 

[3 ]  Dur ing 2020,  cer ta in  d isputes arose between the  

Appl icants and the BC concern ing the uni t .  The uni t  is  
 

1Act 9  o f  2011 .  
2Act 95  o f  1986 .  
3Act 8 of 2011. 
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located on the s ix th f loor  of  the scheme.  These d isputes  

resul ted in  the BC inst i tu t ing proceedings ( " the 

proceedings")  w i th  CSOS against  the Appl icants.  The 

proceedings invo lved cer ta in  st ructures,  bu i ld ing  works 

and/or  maintenance works  on the roof top area of  the uni t ,  

located on the seventh f loor  of  the scheme.  This  roof top  

area forms a par t  o f  the exclus ive use area at taching to  the 

uni t .  

 

[4 ]  The proceedings were opposed by  the Appl icants who 

a lso sought  cer ta in  re l ie f  in  re la t ion to  the same d isputes.  

Ar is ing theref rom the award granted by the adjudicator  ( " the 

award" )  on 31 May 2021,  granted the re l ie f  sought  by the  

BC and d ismissed the re l ie f  sought  by the  Appl icants.  In  

th is  appl i cat ion the Appl icants seek an order  that  th is  Court  

extend the  t ime per iod as set  out  in  sect ion  7  of  the  

Promot ion of  Admin ist rat i ve Just ice Act 4 ( "PAJA")  and 

condone any delay  in  the inst i tu t ion of  th is  appl i cat ion in  

terms of  subsect ion 9(1) (b)  o f  PAJA;  rev iewing and set t ing  

as ide the award;  order ing CSOS to rehear and reconsider  

the d ispute between the appl i cants and the BC,  together  

wi th  an appropr ia te order  in  respect  o f  costs.  

 

[5 ]  This appl icat ion is  not  opposed by  e i ther  CSOS or  the  

adjudicator  who have e lected to  abide by the dec is ion of  

th is  Court .  However,  the appl i cat ion is  opposed by  the BC.  

The impl icat ion of  the aforegoing and the t rue nature of  the  

costs order  sought  by the App l icants in  the present  

appl i cat ion,  wi l l  be deal t  wi th  la ter  in  th is  judgment .  

 

[6 ]  I t  was a lways the in tent ion  of  th is  Court  to  del iver  a  

wr i t ten judgment  in  th is  mat te r.  In  l ight  o f ,  in te r  a l ia ,  the  
 

4Act 3  o f  2000 .  
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onerous work load under which th is  Court  has been p laced,  

th is  has s imply not  been possib le  wi thout  incurr ing fur ther  

de lays in  the handing down thereof .  In  the premises,  th is  

judgment  is  be ing del ivered ex tempore .  Once t ranscr ibed,  

i t  w i l l  be "conver ted"  or  more correct ly  " t ransformed" ,  in to  a 

wr i t ten judgment  and provided to  the par t ies.  In  th is  

manner,  ne i ther  the qual i ty  o f  the judgment  nor  the  t ime in  

which the judgment  is  de l i vered,  w i l l  be compromised.  This  

Court  is  indebted to  the t ranscr ip t ion serv ices of  th is  

Div is ion who genera l l y  provide t ranscr ip ts  of  judgments 

emanat ing f rom th is  Court  wi th in  a shor t  per iod of  t ime 

fo l lowing the del i very thereof  on an ex tempore  basis.  

 

The issues 
 
[7 ]  From the aforegoing,  i t  i s  c lear  that  the pr inc ipa l  

issues which i t  is  incumbent  upon th is  Court  to  decide are  

twofo ld,  namely:  

 

(a )  should th is  Court  extend the t ime l imi ts  in  te rms 

of  PAJA and grant  to  the Appl icants ’ condonat ion as  

sought  and,  i f  granted;  

(b )  whether  the award is  rev iewable,  should be set  

as ide and the d ispute be referred back to  CSOS for  a 

rehear ing and reconsiderat ion.  
 
Extension of  t ime l imits and condonation 
 

[8 ]  I t  be ing common cause between the par t ies that  the  

award const i tu tes  "admin ist rat i ve act ion"  w i th in  the meaning 

of  sect ion 1 of  PAJA,  i t  is  suscept ib le  to  jud ic ia l  rev iew.  In  

the premises,  PAJA appl ies and s ince th is  appl icat ion was 

inst i tu ted approximate ly  seven and hal f  months  la te (outs ide 
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of  the th ree-month l imi t  as set  out  in  PAJA) i t  is  necessary  

for  the Appl icants to  make appl i cat ion for  the extension of  

the sa id t ime l imi ts  and condonat ion in  respect  thereof .  

 

[9 ]  In  the mat ter  o f  Gqwetha v Transkei  Development  

Corporat ion Ltd and Others 5 the Supreme Court  o f  Appea l  

( "SCA")  p rov ided some invaluable  guidel ines for  a  cour t  to  

apply when exerc is ing i t s  d iscret ion whether  to  enter ta in  an  

admin ist rat ive rev iew where there  had been a delay.   As  

held by Nugent  JA (wr i t ing fo r  the major i t y ) : 6 

 

" [22]  I t  is  important  fo r  the eff ic ient  funct ion ing o f  

publ i c  bodies ( I  inc lude the f i rs t  respondent )  that  a  

chal lenge to the va l id i t y  o f  the i r  decis ions by  

proceedings fo r  jud ic ia l  rev iew should be in i t ia ted 

wi thout  undue delay.  The rat ionale for  that  

longstanding ru le  – re i te rated most  recent ly  by Brand 

JA in  Associated Inst i tu t ion Pension Fund and Others 

v Van Zyl  and Others 2005 (2)  SA 302 (SCA) at  321  i s  

twofo ld:  Fi rs t ,  the fa i lu re to  b r ing  a rev iew wi th in  a  

reasonable t ime may cause pre judice to  the  

respondent .  Secondly,  and in  my v iew more 

important ly,  there  is  a  publ i c  in terest  e lement  in  the 

f ina l i ty  o f  admin is t rat ive decis ions and the exerc ise of  

admin is t rat ive funct ions.  As pointed out  by Mul ler  JA 

in  Wolgroeiers A fs laers (Edms) Bpk v Munis ipa l i te i t  

van Kaapstad 1978 (1)  SA 13 (A)  at  41 E – F (my 

t ranslat ion) :  

 

' I t  is  desi rab le and important  that  f ina l i ty  should be 

ar r ived at  wi th in  a reasonable t ime in  re la t ion to  

 
5[2005] ZASCA 51; 2006 (2) SCA 603 (SCA). 
6 At [22] to [24]. 
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jud ic ia l  and admin ist rat i ve decis ions or  acts.  I t  can be 

cont rary to  the  admin ist rat ion of  just i ce and the  

publ i c  in te rest  to  a l low such decis ions or  acts to  be 

set  as ide af ter  an unreasonably long per iod of  t ime 

has e lapsed –  in terest  re ipub l icae ut  s i t  f in is  

l i t ium…..Considerat ions of  th is  k ind undoubtedly 

const i tu te par t  o f  the under ly ing reasons fo r  the  

ex is tence of  th is  ru le . '  

 

[23]  Under ly ing that  la t ter  aspect  o f  the rat ionale  is  

the inherent  potent ia l  fo r  p re jud ice,  both to  the 

ef f ic ient  funct ion ing of  the publ ic  body,  and to  those 

who re ly  upon i ts  decis ions,  i f  the va l id i ty  o f  i ts  

decis ions remains uncer ta in .  I t  is  for  that  reason in  

par t icu lar  that  proof  o f  actual  pre jud ice to  the  

respondent  is  not  a  precondi t ion for  re fus ing to  

enter ta in  rev iew proceedings by  reason of  undue 

delay,  a l though the extent  to  wh ich  pre jud ice has 

been shown is  a  re levant  considerat ion that  might  

even be decis ive where the delay has been re lat i ve ly  

s l ight  (Wolgroeiers Afs laers,  above,  at  42C).  

 

[24]  Whether  there has been undue delay enta i l s  a  

factual  enqui ry  upon which a va lue judgment  is  ca l led  

for  in  the l ight  o f  a l l  the re levant  c i rcumstances 

inc lud ing any exp lanat ion that  is  o f fered for  the delay  

(Setsokosane Busdiens (Edms) Bpk v Voors i t te r,  

Nasionale Vervoerkommissie 1986 (2)  SA 57 (A)  at  

86D-F and 86I -87A).  A mater ia l  fact  to  be taken in to 

account  in  making that  va lue judgment  – bear ing in  

mind the rat ionale fo r  the ru le  – i s  the nature of  the  

chal lenged decis ion.   Not  a l l  decis ions have the same 

potent ia l  for  pre jud ice to  resul t  f rom thei r  be ing set  
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aside. 7 [Emphasis Added. ]  

 

[10]  The Appl icants,  in  support  o f  the i r  appl icat ion fo r  an  

extension of  the  t ime per iod in  which to  inst i tu te th is  

appl i cat ion and condonat ion fo r  the i r  fa i lure to  do so wi th in  

the st ipu lated t ime per iod as provided fo r  in  terms of  PAJA,  

re ly  on,  in te r  a l ia ,  the fo l lowing facts and submissions,  

namely:  

 

10.1  a f ter  the del ivery of  the award by the  

adjudicator  the  Appl icants sought  the advice of  the i r  

arch i tect  as how best  to  resolve the issues between 

themselves and the BC re lat ing to  the roof top garden.  

The Appl icants aver  that  the i r  focus was on reaching  

a compromise wi th  the BC;  

 

10.2  dur ing or  about  June 2021 to  August  2021 the  

Appl icants sought  to  mediate those d isputes wi th  the 

assis tance of  a  neighbour.  This neighbour then 

passed away in  August  2021;  

 

10.3 thereaf te r,  the Appl icants engaged in  ongoing 

at tempts at  resolv ing the d isputes between the 

par t ies by,  in ter  a l ia ,  making proposals to  the BC.  

These proposals  were made to  the BC on 13 

September 2021 (only re jected  by the BC on 

15 October 2021)  and on 13 March 2022 ( re jected by  

the BC on 28 March 2022);  

 

10.4  in  addi t ion,  dur ing the aforegoing per iod the  

Appl icants suffered f rom var ious personal  d i f f i cu l t ies  

 
7See also Camps Bay Ratepayers' and Residents' Association v Harrison [2010] ZASCA 3; 
[2010] 2 All SA 519 (SCA) at [53]. 
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(s ickness;  re t renchment  and the  loss of  a  parent )  

which resul ted in  delay;  

 

10.5  on 21 Apr i l  2022,  a le t ter  request ing cer ta in  

documents necessary fo r  cons iderat ion of  the 

Appl icants '  posi t ion was del i vered by the Appl icants  

to  the BC.  The BC refused to prov ide the documents 

to  the Appl icants.   As a resul t  thereof  the Appl icants 

approached CSOS and requested that  the BC be 

ordered to  provide them wi th the documents;  

 

10.6  on 30 May 2022 the BC conceded that  access 

to  such documents would be provided;  

 

10.7  the f i rs t  opportuni ty  to  consul t  wi th  Counsel  

was 2 June 2022;  and 

 

10.8  the Appl icants '  Not ice of  Mot ion is  dated 

10 Ju ly 2022.  

 

[11]  This appl i cat ion for  the extension  of  the prescr ibed 

t ime l imi t  in  terms of  PAJA to inst i tu te th is  appl i cat ion and 

condonat ion in  respect  thereof ,  i s  opposed by the BC.  The 

pr inc ipa l  g round upon which th is  opposi t ion is  based is  that  

the BC has been prohib i ted,  by these rev iew proceedings,  

f rom enforc ing  the award which was granted on 

31 May 2021.  In  th is  regard,  th is  Court  understands that  the 

BC re l ies pr imar i l y  on the issue of  pre jud ice as to  why th is  

Court  should not  grant  the Appl icants the re l ie f  sought .  

 

[12]  Dur ing the course  of  argument ,  Advocate van der  

Laarse,  who appeared for  the BC,  submi t ted (wh i ls t  she 

correct ly  conceded that  the BC could not  factual l y  d ispute  
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any of  the grounds re l ied upon by the  Appl icants as set  out  

above) that  the Appl icants had fa i led to  provide suff i c ient  

deta i ls  and t imel ines in  respect  o f  the reasons fo r  the delay.  

Rely ing thereon,  i t  was submi t ted that  th is  Court  should  

re ject  those reasons as put  fo rward by the Appl icants in  the  

Founding Aff idavi t .  

 

[13]  This submission cannot  be accepted by th is  Court .  In  

the f i rs t  instance,  as previous ly noted,  none of  the 

averments made by the Appl icants ,  on oath,  a re ser iously  

d isputed ( i f  d isputed at  a l l )  by the BC.  Moreover,  the  

Appl icants have,  where appl i cable and wi thout  burdening  

these appl i cat ion papers unnecessar i l y,  p roduced 

documentary ev idence in  support  o f  the mater ia l  averments  

made in  respect  o f  the reasons fo r  de lay.  

 

[14]  Wi th regard to  the issue of  pre jud ice so heavi l y  re l ied  

upon by the BC,  i t  was a lso conceded (cor rect l y  in  the  

opin ion of  th is  Court )  that  the BC,  on i ts  own vers ion,  on ly  

in i t ia l l y  sought  to  enforce the award dur ing March 2022 and 

the BC's own at torneys delayed in  seeking to  do so  unt i l  

23 June 2022.  This is  more than one year  af te r  the del ivery  

of  the award on 31 May 2021.  In  the premises,  the 

submission  made on behal f  o f  the Appl icants that  any 

pre judice  to  the  BC is  se l f -created,  must  car ry  considerable 

weight .  

 

[15]  Of  course,  when assessing an  appl icat ion for  an  

extension of  the  t ime l imi t  and condonat ion in  te rms o f  PAJA 

the cour t  must  consider  a l l  re levant  factors,  inc lud ing the  

nature of  the re l ie f  sought ;  the extent  and cause of  the 

delay;  i ts  e ffects  upon the admin ist rat ion of  just ice and 

other  l i t igants;  the importance of  the issues ra ised and the  
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prospects of  success in  the in tended proceedings.  Pre judice  

and the degree thereof  is  an  important  (a lbe i t  not  

necessar i ly  decis ive)  considerat ion.  

 

[16]  Insofar  as the nature of  the re l ie f  is  concerned,  the  

award,  be ing an award by an adjudicator  o f  CSOS in terms 

of  the CSOS Act ,  is  one g iv ing r i se to  admin ist rat i ve act ion  

and emanat ing f rom a publ ic  body (CSOS).  In  a  narrow 

sense the importance of  the issues and the prospects of  

success both on  rev iew and in  the d ispute between the  

appl i cants and the BC,  involve two par t ies,  ne i ther  of  whom 

are publ ic  bodies.  However,  in  the broader sense,  the  

importance of  the  issues involved on rev iew concern CSOS, 

which i s  a  publ ic  body.  

 

[17]  This i s  because the rev iew proceedings ( the present  

appl i cat ion)  deal  wi th ,  i n ter  a l ia ,  important  quest ions as to  

the manner of  the  proceedings before CSOS; the decis ion of  

the adjudicator  to  determine the d ispute between the par t ies  

"on the papers"  ra ther  than hear ing ora l  ev idence f rom,  

in ter  a l ia ,  var ious expert  wi tnesses and the Pract ice  

Di rect ives ( " the d i rect ives" )  o f  CSOS. As such,  the  rev iew 

proceedings in  the present  mat ter  involve issues per ta in ing 

to ,  in ter  a l ia ,  PAJA;  the CSOS Act  and the d i rect i ves .  In  the  

premises,  i t  would be h igh ly pre jud ic ia l  i f ,  v iewed in  the 

broader sense,  these issues were not  vent i la ted on rev iew.   

 

[18]  Ar is ing theref rom,  th is  Court  f inds  that ,  wi th  regard  to  

the quest ion of  pre jud ice ( just  one factor  a lbe i t  an important  

one)  the pre jud ice of  not  grant ing the re l ie f  sought  

(extension of  the  t ime l imi t  and condonat ion)  far  ou tweighs 

any pre judice i f  that  re l ie f  should be granted.  Of  course,  in  

a narrow sense,  the same can be sa id in  respect  o f  the r ight  
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of  the Appl icants  to  have the present  rev iew appl icat ion  

determined,  which impacts d i rect l y  on the i r  const i tu t ional  

r ight  to  fa i r  admin is t rat i ve  act ion.  The pre judice they would  

suffer  i f  the re l ie f  sought  was refused,  must  far  outweigh 

any pre judice suf fered by the BC i f  the re l ie f  was granted,  

par t icu lar ly  in  l igh t  o f  the fact  that  any such pre judice to  the 

BC has been largely se l f -created. 8 

 

[19]  Wi th regard to  the prospects of  success insofar  as the  

d ispute i tse l f  is  concerned,  i t  is  ext remely d i f f icu l t  for  th is  

Court ,  due to  the very nature of  tha t  d ispute,  to  come to any 

real  f ind ing in  respect  thereof .  Suff ice i t  to  say,  a t  worst  for  

the Appl icants,  the prospects of  success must  be  evenly  

balanced between them and the BC.  Put  another way the 

opposi t ion by the  Appl icants to  the  re l ie f  sought  by the BC 

and the re l ie f  sought  by the Appl icants in  the same 

appl icat ion to  CSOS, should the award be rev iewed and set  

as ide by th is  Court ,  is  not  devoid of  any prospects of  

success.  

 

[20]  Fur ther,  once again having par t icu la r  regard to  the  

nature of  the present  appl icat ion and the u l t imate d ispute,  i t  

is  the opin ion of  th is  Court  that ,  in  addi t ion to  the prospects  

of  success in  tha t  d ispute being one of  the re levant  factors  

to  be considered by th is  Court  when asked to  extend the  

prescr ibed t ime l imi t  in  PAJA and cond2one the la te  

inst i tu t ion of  a  rev iew appl icat ion  in  terms of  PAJA,  the  

prospects of  success in  the present  appl i cat ion  ( the  rev iew 

appl icat ion)  shou ld a lso be a factor.  In  the premises,  th is  

Court  would,  wi th  the greatest  respect ,  add th is  factor  to  

those so e loquent ly  l is ted by Nugent  JA in  Gqwetha . 9  The 

 
8See n6 ibid at paragraph [14]. 
9See n6 Id [9]. 
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reasons therefore are s imple.  An appl i cat ion for  the t ime 

l imi t  to  be extended and condonat ion to  be granted in  

respect  thereof ,  should not  be refused i f ,  fo r  example,  one 

of  the factors was that  i t  was d i f f i cu l t  (or  v i r tua l l y  

impossib le )  to  de termine what  the  prospects of  success in  

the d ispute may be.  To do so in  such a case when the  

prospects of  success in  the rev iew appl icat ion  for  an  

appl i cant  are good,  c lear ly  cannot  be in  the in te rests of  

just i ce.  I t  would  therefore seem that  the prospects of  

success in  the rev iew appl icat ion i tse l f ,  should not  be  

ignored.  

 

[21]  This "addi t ional "  factor  i s  considered in  the present  

mat te r  wi th  the qual i f i cat ion that  i t  is  just  one of  the  factors  

to  be considered when consider ing whether  o r  not  th is  Court  

should grant  the Appl icants the re l ie f  sought .  I t  is  not  for  

one moment  the proposi t ion of  th is  Court  that  such a factor  

(e i ther  in  the present  mat te r  o r  fu ture mat ters ) ,  should be  

e levated or  rank above a l l  o ther  factors in  importance.  To 

do so would no t  on ly be in  conf l ic t  wi th  our ex is t ing  

jur isprudence but  would not  be in  harmony wi th  the re levant  

s tatute. 10 Fina l ly  on th is  po int  the prospects of  success,  

insofar  as they per ta in  to  the present  appl i cat ion  for  the  

rev iew and set t ing as ide of  the award,  must  be accepted to  

be good.  This wi l l  be deal t  wi th  la te r  in  th is  judgment .  

 

[22]  Having regard to  a l l  o f  the aforego ing,  i t  is  the f ind ing  

of  th is  Court  that  i t  would be in  the  in terests of  just i ce i f  the  

prescr ibed t ime l imi t ,  as set  out  in  PAJA,  be extended and 

that  the fa i lu re of  the Appl icants  to  inst i tu te th is  rev iew 

appl icat ion wi th in  the prescr ibed t ime l imi t  is  condoned.  An 

appropr ia te order  to  that  e ffect  fo l lows at  the end of  th is  
 

10Section 9(2) of PAJA. 
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judgment .  

 

The review appl icat ion 
The facts  
 

[23]  The re levant  facts which are e i ther  common cause or  

cannot  be ser iously d isputed by e i ther  par ty  in  th is  

appl i cat ion are,  in ter  a l ia ,  the fo l lowing:  

 

23.1  on 2 December 2020 the adjudicator  advised 

that  the Appl icants should provide  the i r  submissions 

in  response to  those made by the BC by 

10 December 2020.  When these d i rect ions were g iven 

by  the adjudicator  the  appl icable CSOS Pract ice 

Di rect ive ( " the PD")  prov ided for  a  per iod of  seven (7)  

days wi th in  which to  respond.  The t ime per iod g iven 

to  the Appl icants  equated to  only  s ix  (6)  business 

days;  

 

23.2  on 19 Apr i l  2021 the adjudicator  d i rected that  

both par t ies provide f ina l  wr i t ten submissions by 

23  Apr i l  2021.  This was a per iod of  on ly four  (4)  days.  

Final  submissions in  te rms of  the PD should have 

been cal led for  on f ive (5)  work ing days '  not ice f rom 

the adjudicator ;  

 

23.3  no date was chosen by the adjudicator  for  the  

hear ing of  the d ispute.  Rather,  the par t ies were  

s imply advised that  the mat ter  would be decided by 

the adjudicator  "on the papers" .   In  the premises,  

there was no at tendance by e i ther  of  the par t ies at  

any hear ing.  No hear ing  was held e i ther  

te lephonica l l y  o r  v i r tua l l y,  as provided fo r  in  the PD;  
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23.4  the Appl icants '  request  to  provide evidence by  

way of  a  "s i te  v is i t "  ( inspect ion- in - loco)  was refused 

by the adjudicator ;  

 

23.5  none of  the  submissions p laced before the  

adjudicator  were conf i rmed under oath;  

 

23.6 the adjudicator  d id  not  ca l l  fo r  any ev idence;  

 

23.7  the PD is  to  be read at  a l l  t imes wi th  re levant  

provis ions of  the CSOS Act .  I f  there i s  a  conf l ic t  the  

provis ions of  the CSOS Act  wi l l  prevai l .  

 

The grounds of  review.  
 

[24]  Broadly  speaking  the grounds of  rev iew re l ied upon by  

the Appl icants and based upon,  in ter  a l ia ,  the facts of  th is  

mat te r  and the award,  are the fo l lowing:  

 

24.1 lack of  p rocedura l  fa i rness;  

 

24.2  arb i t rary o r  capr ic ious exerc ise,  al ternat ive ly,  

fa i lure to  exerc ise,  d iscret ion and fa i lure to  comply 

wi th  mandatory/mater ia l  p rocedures;  

 

24.3  i r re levant  considerat ions considered and 

re levant  considerat ions not  considered;  

admin ist rat ive act ion not  ra t ional ly  connected to  

in format ion before the adjudicator  or  to  the award;  

 

24.4 i r ra t ional i ty  and immater ia l  er ro r  o f  law;  
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24.5  the adjudicator  misconst rued h is  powers and 

commit ted an error  o f  law;  

 

24.6  the admin ist rat i ve act ion is  so unreasonable  

that  no reasonable person could have taken i t ;  and 

 

24.7  the admin ist rat ive act ion is  o therwise  

unconst i tu t ional  and unlawfu l .  

 

[25]  As can be seen f rom the aforegoing,  Advocate Felga te,  

on behal f  o f  the Appl icants,  sought  to  impugn the award on  

many var ied and broad (whi ls t  o f ten in ter- re la ted)  g rounds.  

I t  is  not  the in ten t ion of  th is  Court  to  burden th is  judgment  

unnecessar i l y  by  deal ing wi th  each and every ground in  

great  deta i l .  Th is  is  par t icu lar ly  so,  in  l ight  o f  the  correct  

pr inc ip les of  law to be appl ied to  the accepted facts  of  th is  

mat te r  and the important  concessions made on behal f  o f  the  

BC,  as deal t  wi th  hereunder.  

 

The law 
 

[26]  The "s i l ver  bu l le t "  de l ivered by Advocate Felgate on  

behal f  o f  the Appl icants,  dur ing the  course of  a rgument ,  was 

the Appl icants '  re l iance upon the mat te r  o f  Si lver lakes 

Homeowners Associat ion v Communi ty  Schemes Ombud 

Serv ice and Others . 11 This mat ter  was remarkably s imi la r,  i f  

not  on "a l l  fours"  w i th  the mat ter  p resent ly  before th is  

Court .  In  the premises,  i t  forms invaluable assis tance when 

decid ing th is  mat te r,  not  on ly in  respect  o f  the facts but  a lso  

in  respect  o f  the appl i cable legal  p r inc ip les.  

 

[27]  In  Si lver lakes,  not  on ly is  the adjudicator  the same 
 

11 [2023] ZAGPPHC 281. 
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adjudicator  who made the award in  the present  mat ter 12 bu t  

both d isputes were heard and both awards were  made,  

when the ident ica l  Pract ice Di rect ive of  CSOS was 

appl i cable and in  fo rce.  This was conf i rmed dur ing the  

course of  argument  wi th  counsel  for  the  appl i cants and the  

BC.  Fur ther,  in  Si lver lakes 13 i t  was common cause between 

the par t ies that  the adjudicator :   

 

27.1 fa i led to  conduct  a  hear ing,  e i ther  " face to  face"  

( in  person) ,  v i r tua l ly  o r  te lephonica l ly ;  and 

 

27.2 fa i led to  inv i te  any fu r ther  submissions f rom the   

Appl i cants subsequent  to  the " rep ly ing"  submissions 

del i vered by the Fi rs t  Respondent  to  the Thi rd 

Respondent .  

 

[28]  In  addi t ion  to  the aforegoing,  the adjudicator  in  

Si lver lakes  took a  d i f ferent  approach to the one he adopted 

in  the present  mat te r  and d id not  a fford the par t ies an  

opportuni ty  to  submi t  f ina l  submissions,  e i ther  o ra l ly  o r  in  

wr i t ten fo rm.  

 

[29]  A fur ther  s imi la r i ty  between Si lver lakes  and the  

present  mat te r  i s  borne out  when one considers the grounds 

re l ied upon by  the Appl icant  in  Si lver lakes  and the  

Appl icants in  the  rev iew appl icat ion present ly  before th is  

Court .  In  that  regard,  the Appl icant  in  Si lver lakes  ra ised two 

grounds for  the rev iew of  the adjudicator 's  award,  namely:  

 

(a )  the adjudicator 's  fa i lure to  affo rd  the par t ies a  

hear ing that  was procedura l ly  fa i r ;  and 

 
12Id at [1]. 
13 Id at [12]. 
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(b )  the award was mater ia l l y  in f luenced by an er ror  

o f  law. 14 

 

[30]  Possib ly  the greatest  s imi la r i ty  between Si lver lakes  

and the present  mat te r,  is  that  in  Si lver lakes ,  dur ing the  

course of  argument ,  Counsel  for  the Thi rd Respondent  

conceded that  the procedure adopted by the adjudicator  

was procedura l l y  unfa i r  as per  the f i rs t  ground of  rev iew 

re l ied upon by the Appl icant . 15 The cour t  accord ingly held  

that  in  l ight  o f  that  concession,  which had been proper ly  

and cor rect l y  made,  i t  was unnecessary fo r  the cour t  to  deal  

wi th  the second ground of  rev iew.  

 

[31]  Dur ing the course  of  argument  before th is  Court  in  the  

present  mat te r,  Advocate van der  Laarse ( for  the BC),  faced 

wi th  the facts of  th is  mat ter  and the decis ion of  the cour t  in  

Si lver lakes ,  a lso  (cor rect l y  and proper ly  in  the op in ion o f  

th is  Court )  conceded that  the procedure adopted by the  

adjudicator  was procedura l l y  un fa i r.  In  fact ,  th is  Court  

understood the concessions made by Advocate van der  

Laarse to  go even fur ther  (once aga in correct ly  and proper ly 

in  the opin ion of  th is  Court )  in  that  i t  was conceded,  in  l ight  

o f  the facts of  th is  mat te r ;  the correct  p r inc ip les of  law to be  

appl ied and the decis ion in  Si lver lakes  (which Advocate van 

der  Laarse accepted to  be correct )  the award in  the present  

rev iew appl icat ion  should be rev iewed and set  as ide.  

 

[32]  In  l ight  o f  the aforegoing,  th is  Court  is  o f  the opin ion  

(as was the cour t  in  Si lver lakes )  that  i t  is  not  necessary for  

th is  Court  to  cons ider  any of  the other  grounds of  rev iew,  as 

 
14Id at [17]. 
15 Id at [18]. 
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re l ied upon by the Appl icants. 16 This Court  does not  wish to  

burden th is  judgment  unnecessar i ly.  However,  lest  th is  

Court  be cr i t i c i sed fo r  p lac ing too  much emphasis on the  

concessions made by Advocate van der  Laarse,  on behal f  o f  

the BC,  as deal t  wi th  above,  i t  is  expedient  for  th is  Court  to  

set  out ,  very br ie f ly,  the rat ionale for  a rr i v ing at  a  f ind ing  

that  there was a  lack of  procedura l  fa i rness which must  

resul t  in  the award being rev iewed and set  as ide.  In  doing  

so (and,  once again,  to  avoid burdening th is  judgment  

unnecessar i l y)  th is  Court  re fers to  the dicta  o f  the learned 

Act ing Judge in  Si lver lakes  where i t  was held that : 17 

 

“ [19]  The empower ing provis ions in  terms whereof  the 

Adjudicator  issued the adjudicat ion order  are the Act  

and Regulat ions and Pract ice Di rect ives issued by the  

Fi rs t  Respondent .  In  a Pract ice Di rect ive on d ispute 

resolut ion dated August  2019,  Par t  5  thereof ,  

prov is ion is  made for  a  process of  ad judicat ion where  

par t ies to  a d ispute appear before the Adjudicator.  

Only in  the event  that  both par t ies consent  may the 

process of  ad judicat ion be d isposed of  in  absent ia  o f  

the par t ies,  or  when a par ty  is  in  defaul t  to  appear a t  

the adjudicat ion hear ing which was duly set  down.  

 

[20]  In  a Pract ice D i rect ive issued dur ing 2019,  

which appl ied dur ing the so-cal led "Covid lockdown 

per iod”  when the impugned order  was issued 

provis ion was made for  no " face- to - face"  

adjudicat ions but  instead for  v i r tua l  and/or  te lephonic  

hear ings.  Paragraph 8.3 of  th is  Di rect ive reads:  

 

 
16Ibid at [24]. 
17Ibid at [19] to [22]. 
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"8.3 The Adjudica tor  may at  h is  o r  her  d iscret ion  

conduct  the adjudicat ion te lephonica l l y  o r  

v i r tua l l y.  Par t ies  in  a d ispute are requested to  

have suf f i c ient  data,  bandwi th,  bat te ry- l i fe  o r  

connect iv i ty  fo r  the durat ion of  the Conci l ia t ion. "  

 

[21]  There is  no provis ion in  the Act ,  the  

Regulat ions in  terms of  the Act ,  or  the Pract ice  

Di rect ives issued in  terms of  the Act  which empowers  

an  Adjudicator  to  exerc ise h is /her  own d iscret ion to  

issue an adjudicat ion order  wi thout  an adjudicat ion 

hear ing.  I t  is  c lear  that  the provis ions of  the Act ,  the  

Regulat ions in  terms of  the Act  and the Pract ice  

Di rect ives envisage a Tr ibunal  where the Adjudicator  

is  en jo ined to  d ispose of  d isputes between par t ies in  

a quasi - jud ic ia l  manner which requi res at  i ts  very  

basic tenant  the  appl icat ion of  the audi  a l te ram 

par tem pr inc ip le .  

 

[22]  The Adjudicator 's  fa i lure to  af ford  the par t ies  

and in  par t icu la r  the Appl icant  the opportuni ty  to  

present  and argue i ts  case renders the procedure 

fo l lowed by the Adjudicator  rev iewable under Sect ion 

3(1)  of  PAJA read wi th  Sect ion  3(2)(b)( i i ) ,  having  

regard to  the ob jects of  the empower ing provis ion 

( the Act )  which is  to  resolve d isputes between par t ies  

who have compet ing in te rests in  a d ispute which fa l ls  

wi th in  the jur i sd ic t ion of  the Fi rs t  Respondent .  In  the  

resul t ,  the impugned order  fa l l s  to  be set  as ide on 

rev iew.”  

 

[33]  This Court  unreservedly accepts  and appl ies those 

dicta  (wherever  appl i cable)  to  the present  mat ter  be fore th is  
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Court .  

 

[34]  I t  must  fo l low that ,  as a resul t  o f  the above,  there were  

numerous other  fa i l ings wi th  the  so-cal led hear ing which 

rendered the procedure adopted unfa i r  and which provided 

a basis for  many ( i f  not  a l l )  o f  the other  grounds for  rev iew 

as re l ied upon by  the Appl icants.  These should  be g lar ing ly  

obvious,  not  the least  o f  which is  the adjudicator 's  decis ion 

to  base h is  award  on submissions which were not  conf i rmed 

under oath;  never  tested by cross-examinat ion or,  a t  the 

very least ,  some invest igat ion by  the adjudicator  h imsel f .  

Th is i s  par t i cu lar ly  so having regard to  the nature  of  th is  

par t icu lar  mat ter  and the re levance of  cer ta in  exper t  

ev idence.  

 

[35]  Having regard to  a l l  o f  the aforego ing,  i t  is  the f ind ing  

of  th is  Court  tha t  the award should be rev iewed and set  

as ide.  Fur ther,  CSOS should be  ordered to  rehear and 

reconsider  the d ispute between the par t ies.    

 

Costs  
 

[36]  The Appl icants,  in  the i r  Not ice of  Mot ion,  sought  an  

order  for  costs in  the fo l lowing terms:  

 

"That  the costs o f  th is  appl icat ion be paid fo r  by the  

Fi rs t  Respondent  (CSOS),  al ternat ively ,  in  the event  

of  opposi t ion by the Second ( the adjudicator )  o r  Thi rd 

(BC) Respondents,  by  the Fi rs t  and Second and/or  

Thi rd Respondents jo in t l y  and severa l l y,  the one 

paying the other  to  be absolved."  

 

[37]  Dur ing the course of  argument  before th is  Court ,  
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Counsel  for  the  Appl icants conceded (correct ly  in  the  

opin ion of  th is  Court )  that  CSOS and the adjudicator  were,  

to  a large extent ,  protected in  terms of  the CSOS Act ,  in  

that  a  cost  award could only be made against  them i f  i t  were  

found that  they acted "unlawfu l ly,  wi th  gross negl igence or  

in  bad fa i th” . 18 Fol lowing theref rom,  th is  Court  understood 

that  the Appl icants no longer sought  an order  fo r  costs 

against  CSOS (who had,  in  any event ,  l ike the adjudicator,  

e lected to  abide the decis ion of  th is  Court )  but  pers is ted in  

seeking an order  for  costs against  the BC who had opposed 

the rev iew appl icat ion.  

 

[38]  On behal f  o f  the BC,  Advocate van der  Laarse  

submi t ted to  th is  Court  that  even in  the event  of  th is  Court  

rev iewing the award and set t ing i t  as ide,  the BC should not  

be ordered to  pay the costs of  the rev iew appl icat ion.  This  

submission was based,  in ter  a l ia ,  on the fact  that  the BC 

would,  in  a l l  l i ke l ihood,  be obl iged to  ra ise a specia l  levy to  

cover  the costs of  th is  l i t igat ion.  I t  was fur ther  submi t ted  

that  the opposi t ion of  the BC was reasonable and that  when 

the appl i cat ion was opposed,  the  judgment  in  Si lver lakes  

had not  yet  come to the at tent ion of  the BC.    

 

[39]  As to  the f i rs t  submission,  the fact  that  the BC may (or  

may not )  have to  ra ise a specia l  levy to  fund th is  l i t i gat ion,  

is  not ,  in  the opin ion of  th is  Court ,  a  s ign i f i cant  factor  which  

th is  Court  should consider  when exerc is ing i ts  d iscret ion  

whether  o r  not  to  o rder  the BC to pay the costs  of  the  

rev iew appl i cat ion.  The BC must  have been wel l  aware of  

the r i sks involved when enter ing in to th is  l i t igat ion.  I t  

cannot  now,  at  th is  la te stage,  faced wi th  the possib i l i ty  o f  

" foot ing the b i l l " ,  a t tempt  to  convince th is  Court  to  deviate  
 

18Sections 33 and 37 of the CSOS Act. 
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f rom the normal  costs order  where costs should fo l low the  

resul t  and grant  an order,  as submi t ted by Advocate  van der  

Laarse,  that  each par ty  pay the i r  own costs.  

 

[40]  As to  the second submission made on behal f  o f  the  

BC,  re la t ing to  the fact  that ,  a t  the  t ime th is  appl i cat ion was 

opposed,  the BC was unaware of  the decis ion in  

Si lver lakes ,  essent ia l l y  the same reasoning must  apply.  As 

deal t  wi th  ear l ie r  in  th is  judgment ,  the decis ion of  th is  Court  

to  rev iew and set  as ide the award is  not  based sole ly  on the  

ground of  procedura l  unfa i rness as set  out ,  in te r  a l ia ,  in  

Si lver lakes .   Th is ground of  rev iew,  whi ls t  suff ic ient  as a  

"s tand-a lone"  g round to arr i ve at  the decis ion wh ich th is  

Court  has reached,  is  on ly  a sta r t ing point  and,  as set  out  

here in,  many ( i f  not  a l l )  o f  the grounds of  rev iew as ra ised 

by the appl i cants  in  th is  appl i cat ion are sound,  both  on the  

facts and in  law.  

 

[41]  I t  was s imply as a mat te r  o f  exped iency and in  l ight  o f  

the concessions made on behal f  o f  the BC,  that  these 

remain ing grounds of  rev iew have not  been fu l l y  deal t  wi th  

in  th is  judgment .  In  any event ,  even accept ing that  th is  had 

been the so le ground of  rev iew re l ied upon by the 

Appl icants in  th is  appl i cat ion,  the  ignorance of  a  judgment  

in  favour  of  another  par ty  can se ldom ( i f  ever )  be a va l id  

defence to an order  for  costs.  As usefu l  and as inst ruct ive  

as the judgment  in  Si lver lakes  may be (and in  th is  par t i cu lar  

case the fact  that  i t  is  c lear ly  on point )  the pr inc ip les of  law 

as enunciated there in and appl ied to  the facts,  are not  

novel .  Si lver lakes  sets out  no "new law"  and,  as such,  the  

BC (o r  more par t icu lar ly  the lega l  representat i ves  of  the  

BC)  should have been wel l  aware thereof  when e lect ing to  

oppose the re l ie f  sought  by the App l icants.  
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[42]  The f ina l  submission made on behal f  o f  the BC in  

respect  o f  costs perhaps carr ies  the most  weight  and,  in  

some respects,  deserves the most  considerat ion .  Once 

again,  Si lver lakes  p rov ides some assis tance to th is  Court  

s ince,  in  Si lver lakes ,  the ident ica l  argument  was p laced 

before the cour t .  More  par t i cu la r ly,  in  that  mat te r,  i t  was 

submi t ted,  on behal f  o f  the Thi rd Respondent ,  that  the Thi rd  

Respondent  was not  to  b lame for  the fact  that  the  

adjudicator  fo l lowed an i r ra t ional  process which had 

rendered the adjudicat ion process rev iewable.  The learned 

Act ing Judge noted,  that  whi l s t  th is  a rgument  may have a 

measure of  a t t ract ion,  consider ing the background to the  

d ispute between the par t ies the fact  remained tha t  i t  was 

only the Thi rd Respondent  who had opposed the appl icat ion  

and no reason therefore ex is ted why the normal  pr inc ip le ,  

namely that  cos ts should fo l low the event ,  should not  

apply. 19 The cour t  accord ingly o rdered the Thi rd Respondent  

( the registered owner of  immovable proper ty  w i th in  a 

scheme)  to  pay the costs of  the rev iew appl icat ion.  

 

[43]  In  doing so,  the Court  in  Si lver lakes  fo l lowed the t r i te  

pr inc ip le  that  cos ts should,  in  the normal  course,  fo l low the  

resul t  un less "unusual  c i rcumstances"  ex is t .  I t  is  a lso t r i te  

however that  a  cour t  has a genera l  d iscret ion when i t  comes 

to the issue of  costs,  which i t  must  obviously exerc ise  

jud ic ia l ly,  having  regard to  the facts of  a  par t i cu la r  case.  

These pr inc ip les are t r i te  and th is  judgment  (once again)  

w i l l  not  be burdened unnecessar i ly  by referr ing to  the  

numerous author i t ies in  support  thereof .  In  addi t ion thereto,  

Van Niekerk AJ,  in  Si lver lakes ,  fo l lowed the same cost  order  

 
19 See Silverlakes at [23]. 
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made in  the mat ter  o f  Naidoo v Ch icktay N.O.  and Others, 20 

where the Thi rd  Respondent  ( the Body Corporate )  was 

ordered to  pay the costs of  the  rev iew appl icat ion.  In  

Naidoo,  the cour t  u l t imate ly  rev iewed and set  as ide an 

award of  CSOS as a resul t  o f  the fa i lu re of  an adjud icator  to  

comply wi th  cer ta in  cr i t i ca l  prov is ions of  PAJA.  As set  out  

above,  Wi lson AJ (as he then was)  ordered the Thi rd  

Respondent  and not  CSOS, or  the adjudicator,  to  pay the 

costs of  the appl i cat ion  fo r  the rev iew and set t ing as ide of  

the adjudicator 's  award.  

 

[44]  I t  is  not  c lear  f rom the judgment  in  Naidoo  whether  (a)  

the Appl icant  sought  an  order  for  costs in  respect  o f  CSOS 

or  the adjudicator  on a jo in t  and severa l  basis in  the event  

of  those respondents opposing the rev iew appl icat ion ,  or  (b)  

whether  the rev iew appl icat ion was in  fact  opposed by  

e i ther  CSOS or  the adjudicator.  From the appearances at  

the end of  the judgment  i t  is  c lear  that  ne i ther  o f  these 

par t ies were represented at  the hear ing.  I t  is  therefore fa i r l y  

safe to  accept  that  they d id not  oppose the re l ie f  sought  by  

the Appl icant  in  that  mat te r.   Th is would a lso be in  l ine wi th  

the genera l  a t t i tude adopted by both when par t ies  seek to  

have an award made by an adjudicator  o f  CSOS reviewable  

and set  as ide.  Fina l l y,  i t  should be noted that  the Court  in  

Naidoo  gave no reasons in  the judgment  for  the costs o rder  

that  i t  made.  From that  set  out  above,  the only reasonable  

in ference that  can be drawn was that  th is  was on the basis 

that  the Thi rd Respondent  was the only respondent  who 

opposed the rev iew appl icat ion and that  opposi t ion was 

unsuccessfu l .  

 

 
20 2022 JDR 3522 (GJ). 
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[45]  What  i s  apparent  f rom an ext remely cursory  

examinat ion of  the fa i r l y  recent  au thor i t ies involv ing  rev iew 

appl icat ions ar is ing f rom awards made by CSOS, is  that  (a)  

CSOS and/or  the  appointed adjudicator  never,  or,  a t  least  

very se ldom,  oppose such an appl i cat ion,  regard less of  the  

grounds for  rev iew and even where (as in  the  present  

mat te r)  a  costs o rder  i s  sought  against  CSOS and (b)  our  

cour ts  a re s low to exerc ise the i r  d iscret ion to  award costs  

against  CSOS and/or  an  appointed adjudicator,  

al ternat ive ly,  there is  yet  to  be a mat te r,  or  there have been 

very few mat te rs,  where e i ther  CSOS or  the adjudicator  has 

acted unlawfu l l y ;  wi th  g ross negl igence or  in  bad fa i th ,  

thereby at t ract ing  an adverse order  for  costs.  

 

[46]  The rat ionale beh ind the aforegoing is  understandab le.  

When the CSOS Act  came in to operat ion on 7 October  2016,  

th is  was the date upon which CSOS effect ive ly  became 

operat ional  as an  Ombudsman fo r  communi ty  schemes.  The 

pr imary purpose of  the CSOS Act  was to  establ ish an  

eff ic ient ,  cost -effect i ve and independent  d ispute resolut ion  

serv ice in  respect  o f  communi ty  schemes. 21 CSOS is  funded 

pr imar i ly  th rough lev ies payable by those communi ty  

schemes and the  members of  those schemes (owners of  

immovable proper ty)  which i t  serv ices.  

 

[47]  Against  th is  background,  i t  is  perhaps log ica l  that  the  

leg is la ture sought  to  protect  CSOS and i ts  appointed  

adjudicators.  Hence the " indemni ty"  extended to both in  

terms of  sect ions 33 and 37 of  the CSOS Act . 22 The 

quest ion which must  be asked however is  whether  th is  

protect ion,  or  more par t icu la r ly  the extent  o f  that  protect ion,  

 
21 Estate Life Magazine, an introduction to the CSOS – 12 April 2018. 
22 Paragraph [37] ibid; footnote 18 ibid  
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is  war ranted,  o r  even just i f ied,  in  our  p resent  const i tu t ional  

d ispensat ion.  

 

[48]  At  f i rs t  b lush the answer to  the  aforesaid quest ion  

would appear to  be a s imple one.  In  a d ispute resolut ion 

process between two "war r ing"  par t ies,  i t  would  seem 

imminent ly  reasonable (and appropr ia te)  to  p rotect  the  

"umpire"  o f  that  d ispute  by making i t  (CSOS) and h im or  her  

( the adjudicator) ,  v i r tua l ly  immune f rom any adverse order  

in  respect  o f  costs.  CSOS is ,  a f ter  a l l ,  a  creature of  s tatute  

created so le ly  to  serve the best  in terests of  communi ty  

schemes and ind iv idual  homeowners.  I t  and i ts  appointed 

adjudicators should be ent i t led to  carry out  the i r  dut ies 

independent ly  and f ree of  any threat  o f  f inancia l  sanct ions 

which may inh ib i t  them f rom doing so.  

 

[49]  The fa l lacy of  th is  argument ,  however,  is  exposed i f  

one compares CSOS, even in  a broad sense,  to  another  

creature of  s tatu te,  namely the Road Accident  Fund ( " the  

RAF" ) .  I t  is  wel l -establ ished that  the RAF was created by  

the Road Accident  Fund Act 23 ( " the RAF Act" )  to  compensate  

v ic t ims of  motor  vehic le  accidents  and is  funded,  to  a la rge  

extent ,  through the pet ro l  lev ies  paid by motor  vehic le  

dr ivers and publ i c  road users.  Yet ,  the RAF receives l i t t le  or  

no protect ion in  terms of  the RAF Act  in  respect  o f  cost  

orders made in  favour  of  in ju red par t ies (and other  l i t igants)  

by our  cour ts .  To  the cont rary,  count less orders fo r  costs  

are granted by our  cour ts  against  the RAF on a dai l y  basis,  

o f ten on a puni t ive scale.  

 

[50]  In  the premises,  i t  appears to  be non-sensica l  that ,  in  

the case of  the  RAF,  a cour t  is  ent i t led to  exerc ise i ts  
 

23Act 56 of 1995. 
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genera l  d iscret ion  in  respect  o f  cos ts when an in jured par ty  

(o r  any other  par ty  for  that  mat ter )  seeks a costs o rder  

against  the RAF but ,  in  the case o f  CSOS, or  an appointed  

adjudicator  o f  CSOS, a cour t  is  rest ra ined f rom exerc is ing  

that  genera l  d iscret ion by the imposi t ion of  a "h igher  

s tandard" .  Th is s tandard is  imposed by the very  statute  

which created the body which was meant  to  provide a  

va luable serv ice to  communi ty  schemes and the i r  members  

who,  i t  must  be emphasised,  cont r ibute f inancia l l y  to  the 

running of  that  body.   

 

[51]  In  addi t ion thereto,  i t  must  be remembered that  any 

negl igence on the par t  o f  CSOS and i t s  appointed  

adjudicators may wel l  lead to  severe f inancia l  pre jud ice to  

the very par t ies whom they were  meant  to  serve.  I f  the  

d ispute i s  not  resolved proper ly,  th is  can lead to  the  par t ies  

incurr ing fu r ther  legal  costs ( th rough e i ther  the  nar row 

appeal  p rocess or  through an appl i cat ion fo r  rev iew)  w i thout  

the abi l i ty  o f  ever  be ing able to  recover  those costs f rom 

the par ty  t ru ly  (or  a t  the very least  par t ly )  responsib le  

(CSOS and/or  the  appointed adjudicator ) .  In  th is  regard (as  

is  c lear  f rom those author i t ies c i ted in  th is  judgment )  the  

cour t  is  genera l ly  rest r i c ted to  grant ing costs  orders  

between the respect ive par t ies involved in  the d ispute.  

 

[52]  In  order  for  CSOS, or  an adjudica tor,  to  be l iab le fo r  

costs,  a  cour t  would have to  f ind that  they acted e i ther  

un lawfu l l y  o r  wi th  gross negl igence or  in  bad fa i th .  I t  is  the  

opin ion of  th is  Court  that  the protect ion affo rded by the  

leg is la ture to  CSOS and i t s  appointed adjudicators in  

respect  o f  "unlawfu lness"  and "bad fa i th"  p resents l i t t le  

d i f f icu l ty,  e i ther  f rom a pract ica l  or  a  const i tu t ional  

perspect ive.  The same,  however,  cannot  be sa id  for  the  
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requi rement  of  "g ross negl igence" .  

 

[53]  In  the mat te r  o f  Transnet  Ltd t /a  Por tnet  v  The Owners  

of  “MV Ste l la  Tingas”  and Another , 24 the SCA held ,  in te r  

a l ia ,  the fo l lowing: 25 

 

" I t  fo l lows,  I  th ink ,  that  to  qual i f y  as gross negl igence 

the conduct  in  quest ion,  a l though fa l l ing shor t  o f  

dolus eventual is ,  must  involve  a departu re f rom the 

standard of  the reasonable man to such an extent  

that  i t  may proper ly  be categor ised ext reme;  i t  must  

demonst rate,  where there is  found to be conscious 

r isk- tak ing,  a  complete obtuseness of  mind,  o r  where  

there is  no conscious r i sk- tak ing,  a  to ta l  fa i lu re to  

take care.  I f  someth ing less were requi red,  the 

d is t inct ion between ord inary and gross negl igence 

would lose i ts  va l id i ty. " [Emphasis added]  
 

[54]  The aforegoing d icta  c lear ly  demonst rates the extent  

to  which the provis ions of  the  CSOS Act  have been 

extended to protect  CSOS and i ts  appointed adjudicators  

f rom having costs  orders awarded against  them.  This is  so,  

even in  cases where,  for  example,  i t  can be shown,  by one 

or  other  of  the par t ies to  a d ispute,  that  the adjudica tor  was 

negl igent  in  the manner in  which he deal t  wi th  that  d ispute,  

e i ther  in  te rms of  the CSOS Act  and/or  a Pract ice Di rect ive  

issued by CSOS i tse l f .  

 

[55]  In  l ight  o f  the aforegoing,  i t  is  the opin ion of  th is  Court  

that  the leg is la ture should g ive ser ious considerat ion to  

effect ing a su i tab le amendment  to  subsect ion 33(b)  of  the  

 
24[2003] 1 ALL SA 286 (SCA) (27 November 2002) 
25Ibid paragraph [7] per Scott JA. 
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CSOS Act  by delet ing the word "g rossly"  where i t  appears 

before the word  "negl igent" .  By  doing so the balance 

between protect ing the in terests of  CSOS and i ts  employees 

( inc lud ing i t s  appointed adjudicators)  and the r ights of  the  

par t ies appear ing  at  the proceedings before CSOS in order  

to  resolve the i r  d isputes,  would be mainta ined in  the best  

in terests of  a l l  ro le-p layers.  Most  important ly,  such an 

amendment  would be in  the in terests of  just i ce  and in  

conformi ty  wi th  the pr inc ip les  of  our  const i tu t ional  

democracy.  

 

[56]  Insofar  as the  protect ion of  those const i tu t iona l  

pr inc ip les and r ights a re concerned the const i tu t ional  

va l id i t y  o f  e i ther  the whole or  par t  o f  sect ion 33 of  the  

CSOS Act  was never  proper ly  ra ised in  the  present  

appl i cat ion before th is  Court .  In  the premises,  i t  would be 

improper (  th is  i s  t r i te)  fo r  th is  Cour t  to  make any f ind ings in  

respect  thereof .  

 

[57]  Return ing to  the present  issue of  costs,  i t  is  c lear  that  

the act ions (and inact ions )  o f  the adjudicator  in  the manner  

in  which he conducted the hear ing  and compi led the award,  

were regret tab le.  Whi ls t  the aforegoing may (a t  best  for  the  

appl i cants)  be  at t r ibuted to  negl igence on h is  par t ,  i t  cannot  

be sa id that  they pass muster  as "gross negl igence" .  In  the  

premises,  there are no grounds upon which th is  Court  can,  

in  the exerc ise o f  i ts  d iscret ion,  o rder  e i ther  CSOS or  the  

adjudicator  to  pay the costs of  the rev iew appl icat ion,  e i ther  

in  whole,  o r  jo in t ly  and severa l l y  wi th  the BC.  

 

[58]  As a l ready deal t  wi th  in  th is  judgment  the submiss ion  

by  Advocate van der  Laarse that  the BC,  l ike the Appl icants,  

is  a lso a v ic t im of  the i r ra t iona l  manner in  which the  
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adjudicator  carr ied out  the hear ing in  th is  mat te r,  does carry  

some weight .  However,  as a lso deal t  wi th  ear l ie r  here in,  not  

on ly  i s  th is  Court 's  d iscret ion as to  costs severe ly  cur ta i led  

by  the appl i cable  statute per ta in ing to  th is  mat ter  but  the  

BC had ample opportuni ty  to  consider  i ts  posi t ion.  Despi te  

having th is  opportuni ty  and,  un l i ke the posi t ion so of ten  

adopted by CSOS and i t s  appointed adjudicators ( for  o ther  

perhaps less commendable reasons) ,  e lected not  to  s imply  

abide the decis ion of  th is  Court ,  a l ternat ive ly ,  as d i f f icu l t  as  

a decis ion as i t  may have been,  even consent  to  the  rev iew 

of  the award and to having the award set  as ide.  At  the end 

of  the day the BC e lected to  oppose the appl i cat ion for  

rev iew and the Appl icants are ent i t led to  the i r  costs.  

 
Order  
 

[55]  This Court  makes the fo l lowing order :  

 

1 .  The t ime per iod o f  180 days as set  out  in  sect ion 7  

of  the Promot ion  of  Admin ist rat i ve Just ice Act  3  of  

2000 ( "PAJA" )  for  the inst i tu t ion of  th is  appl i cat ion is  

extended to the  date upon which th is  appl i cat ion  

under case number 2022-006069 was f i led and the  

delay in  the inst i tu t ion of  th is  appl icat ion is  condoned 

in  terms of  subsect ion 9(1)(b)  o f  PAJA.    

 

2 .  The award dated 31 May 2021 under reference 

number CSOS02088/GP/20,  a t tached to the Founding 

Aff idavi t  o f  the Appl icants in  th is  appl i cat ion under  

case number 2022-006069 as annexure "FA3",  is  

rev iewed and set  as ide.  

 

3 .  The Fi rs t  Respondent  ( the Communi ty  Schemes 
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Ombud Serv ice)  i s  ordered to  rehear and reconsider  

the d ispute between the Appl icants and the Thi rd 

Respondent  as lodged wi th  the  Fi rs t  Respondent  

under reference number CSOS02088/GP/20 ab in i t io .  

 

4 .  The Thi rd Respondent  (Devon P lace Body 

Corporate)  i s  to  pay the costs of  th is  appl icat ion.  

 
B. C. WANLESS 

 JUDGE OF THE HIGH COURT 
JOHANNESBURG 

 
Date of hearing:     29 August 2023  

Date of ex tempore judgment:  29 February 2024 

 

Date of written (revised) judgment 10 July 2024 
 
Appearances                                
 

On behalf of the Applicant:  Adv. N. Felgate 

Instructed by:     JV Rensbrurg Kinsella Inc. 

 

On behalf of the First Respondent: Not opposed (no appearance) 

 

On behalf of Second Respondent: Not opposed (no appearance) 

 

On behalf of the Third Respondent: Adv. Y. van der Laarse 

Instructed by:    Ceronio Attorneys 


