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in  the  execut ion  o f  i ts  mandate  an amount o f  R3 -mi l l ion  was  

advanced to John Ris ley and Sons as a loan wi thout  p roper  

secur i ty  being  put  in  p lace in  the  fo rm,  amongst o ther  

th ings,  o f  a  notar ia l  bond over  John Ris ley and Sons ’ 

movable  assets.    

 In  the p lea as i t  present ly  s tands,  Ramsey Webber  

says there  was not  a  mandate  of  the  nature  a l leged by the  

t rust  bu t  that  i t  accepts  that  a loan in  the  sum of  R3 -mi l l ion  

was advanced by the  t rus t  to  John Ris ley  and Sons.    

 Ramsey Webber  a lso  notes  in  i ts  p lea  an a l legat ion  10 

made in  the  par t i cu la rs  o f  c la im that  i f  there  were  a 

mandate  between the  par t ies  there  would  be an impl ied 

te rm in the  mandate tha t  Ramsay Webber would  execute the  

mandate  wi th  the  appropr ia te  d i l igence.    

 In  an  appl ica t ion  fo r  leave to  amend  i ts  p lea ,  

Ramsey Webber wishes to do  th ree th ings.   The f i rs t  th ing i t  

wishes to  do  is  to  in troduce a  specia l  p lea .   I  need say no 

more  about tha t  s ince the  amendment to  inser t  the specia l  

p lea  has been conceded.    

 The second th ing  Ramsay Webber  wishes to do  is  20 

amend paragraph 5  o f  i ts  p lea  to  deny the  impl ied  term that  

the  p la int i f f s  say was in  the mandate  the  t rus t  gave  to  

Ramsay Webber.   At  p resent ,  as  I  have said ,  the  p lea  

merely  no tes  the  a l legat ions concern ing  th e  impl ied  te rm.    

 The th i rd  th ing  that  Rams ey Webber  wishes to  do  is  
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to  wi thdraw i ts  admission tha t  R3-mi l l ion was advanced to  

the  John Ris ley  and Sons ,  to  replace that  admission  wi th  a  

denia l  tha t  R3-mi l l ion  was advanced to  the t rus t ,  and to 

aver  tha t  the  t rus t ,  in  fac t ,  on ly  advanced R1.4 -mi l l ion  to 

John Ris ley  and Sons,  wi th  the  o ther  R1.6 -mi l l ion  making up 

the R3-mi l l ion loan having been advanced by the f i rs t  

p la in t i f f ,  Ms Mar ianne Richards in  her  personal  capac i ty.    

 Wi th  regard  to  the  second amendment ,  I  have no 

doubt  tha t  tha t  amendment should  be granted.   The fac t  o f  

the  amendment  i s  to  conf i rm what the  par t ies  understand 10 

the  posi t ion  to  be  in  any event .  What  Ramsey Webber  

wishes to aver  i s  tha t  there  was no impl ied term tha t  i t  

would ac t  d i l igent ly  because there  was  in  fac t  no  agreement  

in to  which  tha t  te rm could be impl ied .   There fore ,  i t  escapes 

me what  p re judice there could  be to the p la in t i ffs  in  a l lowing  

tha t  amendment .    

 In  re lat ion to paragraph 7  o f  the p lea ,  I  should  a t  

the  outse t  no te  an  ambigui ty  in  the amendment  as  i t  

current ly  s tands.   I t  was not  c lear  to  me on the  f i rs t  reading 

of  the  amendment  tha t  Ramsay Webber  in tended to  suggest  20 

in  paragraph 6 .3.1  o f  the  amendment  tha t  the  f i rs t  p la in t i f f  

t ransfer red the  sum of  R1.6 -mi l l i on  in to  John Ris ley  and 

Sons’ ca l l  depos i t  account in  her  personal  capaci ty.   I  

there fore  suggested to  counsel  fo r  Ramsay Webber,  a  

suggest ion  that  he gra te fu l ly  accepted,  tha t  the amendment  
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be a l tered to  read a t  paragraph 6 .3.1  tha t :  

“On or  about  the 2 n d  o f  Sep tember  2015 the  

f i rs t  p la in t i f f ,  ac t ing  in  her  personal  

capaci ty,  t ransferred the sum of  R1.6 -

mi l l ion  in to  the  company ’s  ca l l  deposi t  

banking account . ”      

I  in tend to  grant  leave to  amend and my order  grant ing 

leave to  amend ought  to  be  under s tood as grant ing  leave to  

amend wi th the  inser t ion o f  the words “ac t ing  in  her  

personal  capaci ty ”  in  paragraph 6 .3 .1  o f  the  amendment .    10 

 So phrased,  the  amendment o f  paragraph 7  o f  the  

p lea  amounts  to  the  wi thdrawal  o f  an  admission.   The p lea ,  

as  i t  cur rent ly  s tands admi ts  s imply tha t  the t rus t  advanced 

a loan in  the sum of  R3 -mi l l ion  to John Ris ley  and Sons.   

What  the  p lea  wi l l  say  af ter  i t  i s  amended,  i s  tha t  in  fac t  the  

t rust  only  advanced R1.4 -mi l l ion  to  John Ris ley  and Sons,  

the  o ther  R1.6-mi l l ion  being advanced by the f i rs t  p la int i f f  in  

her  personal  capaci ty.   

 The e ffec t  o f  th is  i s ,  o f  course,  to  wi thdraw an 

admission tha t  3 -mi l l ion  was advanced to  the  company  and 20 

to  replace i t  wi th  an  admission  tha t  only 1.4 -mi l l ion  was 

advanced to the company.    

 Amendments ,  even amendments  that  wi thdraw 

admissions ,  wi l l  be granted i f  there  is  an explanat ion  for  the  

wi thdrawal  o f  the  admission that  i s  in  good fa i th  and tha t  is  



4106/2020-adj 5 JUDGMENT   
2024-05-28 

adequate  to  a l low the  Court  to  understand why the  

admission is  sought  to  be wi thdrawn.    

 I t  wi l l  a lso  be requi red  tha t  the  par ty agains t  whom 

the amended p leading wi l l  be  tendered wi l l  no t  su ffe r  

incurable  pre judice  as a resul t  o f  the  amendment .   In  th is  

case I  am sat is f ied  that  both  o f  those condi t ions have been 

met .    

 The  p lea  in  i ts  or ig inal  form was based on 

in format ion tha t  was avai lab le  to  Ramsay Webber  a t  the 

t ime i t  was draf ted .   That in fo rmat ion  la ter  changed and in  10 

the course o f  d iscussions between the par t ies  and thei r  

representa t ives,  and i t  became c lear,  a t  least  to  Ramsay 

Webber,  tha t  the  t rue  s i tua t ion  was tha t  the  t rus t  only  

advanced a por t ion  o f  the  R3 -mi l l ion ,  the o ther  por t ion  

being advanced by the  f i rs t  p la in t i ff  in  her  personal  

capaci ty.    

 Whether  that  i s  t rue I  need not  decide .   A l l  I  need  

be sa t is f ied  o f  i s  tha t  the  Ram say Webber  bel ieves,  in  good 

fa i th ,  tha t  th is  i s  the  s i tua t ion  and that  i t  wishes,  in  good 

fa i th ,  to  advance a vers ion  based on tha t  in fo rmat ion in  i ts  20 

p lea .   There  is  no  suggest ion  in  th is  case tha t  those 

condi t ions have not  been fu l f i l led.    

 The p la int i f fs  could  poin t  to  no  pre judice  tha t  would  

resul t  f rom the amendment  o ther  than perhaps the need to  

adduce addi t ional  ev idence to  deal  wi th  i t .   A t  th is  s tage o f  






